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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0409; Directorate
Identifier 2011-CE-011-AD; Amendment
39-16678; AD 2011-09-16]

RIN 2120-AA64

Airworthiness Directives; DG
Flugzeugbau GmbH Glaser-Dirks
Model DG-808C Gliders

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been reported by DG-808 C owners
that the bolt at the landing gear control
bellcrank was found mounted in the wrong
direction. Further investigations have shown
that in such situation, the bolt could interfere
and damage:

—The air brake control pushrod, and

—The wing flap control pushrod if the
landing gear is operated with negative flap
settings.

This condition, if not detected and
corrected, may lead to reduce the
controllability of the powered sailplane.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective May
2,2011.

On May 2, 2011, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive comments on this
AD by June 10, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact DG-Flugzeugbau
GmbH, Otto-Lilienthal-Weg 2, D 76 646
Bruchsal, Germany; telephone: +49 7251
3020 140; fax: +49 7251 3020 149;
Internet: http://www.dg-flugzeugbau.de/
index-e.html; e-mail: dg@dg-
flugzeugbau.de. You may review copies
of the referenced service information at
the FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Jim
Rutherford, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:

2011-0053-E, dated March 24, 2011
(referred to after this as “the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

It has been reported by DG-808 C owners
that the bolt at the landing gear control
bellcrank was found mounted in the wrong
direction. Further investigations have shown
that in such situation, the bolt could interfere
and damage:

—The air brake control pushrod, and

—The wing flap control pushrod if the
landing gear is operated with negative flap
settings.

This condition, if not detected and
corrected, may lead to reduce the
controllability of the powered sailplane.

For the reasons described above, this AD
requires to inspect the landing gear control
bellcrank bolt for proper installation and the
accomplishment of the associated corrective
actions, as applicable.

EASA issued AD No.: 2011-0053-E
based on their determination that this
was a production error and a quality
control problem. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

DG Flugzeugbau GmbH has issued
Technical note No. 800/40, dated
February 14, 2011; and Section A-A of
Undercarriage control circuit Diagram
15, dated November 2004, of DG
Flugzeugbau GmbH Maintenance
Manual for the Motorglider DG-808C,
dated June 2005. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.


http://www.dg-flugzeugbau.de/index-e.html
http://www.dg-flugzeugbau.de/index-e.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:dg@dg-flugzeugbau.de
mailto:dg@dg-flugzeugbau.de

23170

Federal Register/Vol. 76, No. 80/ Tuesday, April 26, 2011/Rules and Regulations

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because it has been reported that
bolts at the landing gear control
bellcrank were mounted in the wrong
direction. The incorrectly mounted bolt
could interfere and damage the air brake
control pushrod and the wing flap
control pushrod if the landing gear is
operated with negative flap settings.
This condition, if not detected and
corrected, may lead to reducing the
controllability of the powered sailplane.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2011-0409;
Directorate Identifier 2011-CE-011-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect 5
products of U.S. registry. We also
estimate that it would take about 0.5
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $0 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $213, or $43 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 0.5 work-hour and require parts
costing $250, for a cost of $293 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-09-16 DG Flugzeugbau GmbH:
Amendment 39-16678; Docket No.
FAA-2011-0409; Directorate Identifier
2011-CE-011-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 2, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to DG Flugzeugbau
GmbH Glaser-Dirks Models DG-808C gliders,
serial numbers 8-316 B 216 X 1 through

8-417 B 316 X 76, certificated in any
category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been reported by DG-808 C owners
that the bolt at the landing gear control
bellcrank was found mounted in the wrong
direction. Further investigations have shown
that in such situation, the bolt could interfere
and damage:

—The air brake control pushrod, and

—The wing flap control pushrod if the
landing gear is operated with negative flap
settings.

This condition, if not detected and
corrected, may lead to reduce the
controllability of the powered sailplane.

For the reasons described above, this AD
requires to inspect the landing gear control
bellcrank bolt for proper installation and the
accomplishment of the associated corrective
actions, as applicable.
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Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Before further flight after May 2, 2011
(the effective date of this AD), inspect the
landing gear control bellcrank bolt M6x26
LN9037 for proper installation following
DG-Flugzeugbau GmbH Technical note
No. 800/40, dated February 14, 2011.

(2) If, during the inspection required by
paragraph (f)(1) of this AD, the bolt is found
mounted in the wrong direction, before
further flight, do the following actions:

(i) Install the landing gear control bellcrank
bolt M6x26 LN9037 and its washers and nut
correctly following DG-Flugzeugbau GmbH
Technical note No. 800/40, dated February
14, 2011; and Section A—A of Undercarriage
control circuit Diagram 15, dated November
2004, of DG Flugzeugbau GmbH Maintenance
Manual for the Motorglider DG-808C, dated
June 2005.

(ii) Inspect the air brake control pushrod
(part number (P/N) 6St13) and the wing flap
control pushrod (P/N 8St7) for damage. If any
pushrod is damaged, before further flight,
replace it with a serviceable part following
DG-Flugzeugbau GmbH Technical note No.
800/40, dated February 14, 2011.

FAA AD Differences

Note: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
Attn: Jim Rutherford, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,

including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No.: 2011-0053—
E, dated March 24, 2011, DG-Flugzeugbau
GmbH Technical note No. 800/40, dated
February 14, 2011; and Section A-A of
Undercarriage control circuit Diagram 15,
dated November 2004, of DG Flugzeugbau
GmbH Maintenance Manual for the
Motorglider DG-808C, dated June 2005, for
related information.

Material Incorporated by Reference

(i) You must use DG-Flugzeugbau GmbH
Technical note No. 800/40, dated February
14, 2011; and Section A—A of Undercarriage
control circuit Diagram 15, dated November
2004, of DG Flugzeugbau GmbH Maintenance
Manual for the Motorglider DG-808C, dated
June 2005, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact DG-Flugzeugbau GmbH,
Otto-Lilienthal-Weg 2, D 76 646 Bruchsal,
Germany; telephone: +49 7251 3020 140; fax:
+49 7251 3020 149; Internet: http://www.dg-
flugzeugbau.de/index-e.html; e-mail: dg@dg-
flugzeugbau.de.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal_regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on April
19, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-10006 Filed 4-25-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM10-8-000; Order No. 750]

Electric Reliability Organization
Interpretations of Interconnection
Reliability Operations and
Coordination and Transmission
Operations Reliability Standards

AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Final rule.

SUMMARY: Pursuant to section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission hereby
approves the North American Electric
Reliability Corporation’s (NERG)
interpretation of the Commission-
approved Reliability Standards, IRO-
005-1, Reliability Coordination—
Current-Day Operations, Requirement
R12, and TOP-005-1, Operational
Reliability Information, Requirement
R3. Specifically, the interpretation finds
that a transmission owner must report a
Special Protection System that is
operating with only one communication
channel in service to the reliability
coordinator and neighboring systems
upon request, or when the loss of the
communication channel will result in
the failure of the Special Protection
System to operate as designed.

DATES: Effective Date: This rule will
become effective May 26, 2011.

FOR FURTHER INFORMATION CONTACT:
Danny Johnson (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
Telephone: (202) 502—8892.
danny.johnson@ferc.gov.

Richard M. Wartchow (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. Telephone:
(202) 502-8744.

SUPPLEMENTARY INFORMATION:

135 FERC 1 61,041

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.

Issued April 21, 2011

1. Pursuant to section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission hereby
approves the North American Electric
Reliability Corporation’s (NERC)
interpretation of the Commission-
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approved Reliability Standards, IRO-
005-1, Reliability Coordination—
Current-Day Operations, and TOP-005—
1, Operational Reliability Information.
Specifically, the interpretation finds
that a transmission owner must report a
Special Protection System that is
operating with only one communication
channel in service to the reliability
coordinator and neighboring systems
upon request, or when the loss of the
communication channel will result in
the failure of the Special Protection
System to operate as designed. In the
Final Rule, the Commission declines to
adopt the proposal from the Notice of
Proposed Rulemaking (NOPR) to direct
the Electric Reliability Organization
(ERO) to develop modifications to the
Reliability Standards to require
additional reporting and instead
approves the interpretation as
submitted.?

I. Background

A. FPA Section 215 and Mandatory
Reliability Standards

2. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval. Once
approved, the Reliability Standards may
be enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.2

3. Pursuant to section 215 of the FPA,
the Commission established a process to
select and certify an ERO 3 and
subsequently certified NERC as the
ERO.% On April 4, 2006, as modified on
August 28, 2006, NERC submitted to the
Commission a petition seeking approval
of 107 proposed Reliability Standards.
On March 16, 2007, the Commission
issued a Final Rule, Order No. 693,
approving 83 of these 107 Reliability
Standards and directing other action
related to these Reliability Standards.®
In addition, pursuant to section

1 Electric Reliability Organization Interpretations
of Interconnection Reliability Operations and
Coordination and Transmission Operations
Reliability Standards, Notice of Proposed
Rulemaking, 75 FR 80391 (Dec. 22, 2010), 133 FERC
q 61,234, at P 27 (2010) (NOPR).

2 See 16 U.S.C. 8240(e)(3).

3 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. { 31,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. I 31,212 (2006).

4 North American Electric Reliability Corp., 116
FERC | 61,062, order on reh’g & compliance, 117
FERC { 61,126 (2006), aff’d sub nom. Alcoa, Inc.
v. FERC, 564 F.3d 1342 (DC Cir. 2009).

5 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERC Stats. & Regs.
q 31,242, order on reh’g, Order No. 693-A, 120
FERC { 61,053 (2007).

215(d)(5) of the FPA, the Commission
directed NERC to develop modifications
to 56 of the 83 approved Reliability
Standards.®

4. NERC’s Rules of Procedure provide
that a person that is “directly and
materially affected” by Bulk-Power
System reliability may request an
interpretation of a Reliability Standard.”
The ERO’s standards process manager
will assemble a team with relevant
expertise to address the requested
interpretation and also form a ballot
pool. NERC’s Rules provide that, within
45 days, the team will draft an
interpretation of the Reliability
Standard, with subsequent balloting. If
approved by ballot, the interpretation is
appended to the Reliability Standard,
forwarded to the NERC Board of
Trustees (Board) for adoption and filed
with the applicable regulatory authority
for regulatory approval.

B. IRO-005-1 and TOP-005-1
Reliability Standards

5. In this proceeding, the Commission
addresses NERC'’s interpretation of the
IRO-005-1 and TOP-005-1 Reliability
Standards, as previously discussed in
the NOPR. In Order No. 693, the
Commission approved prior versions of
the IRO-005—-1 and TOP-005-1, with
modifications.8 The Commission
directed NERC to modify TOP—005-1 to
specify the operational status of Special
Protection Systems and power system
stabilizers as information that
transmission operators are expected to
share, unless otherwise agreed.?
Because these and other intervening
changes are not material to the
substance of the interpretation, the
discussion in this Final Rule is intended
to apply equally to the subsequent
versions of these standards as
appropriate.

616 U.S.C. 8240(d)(5). Section 215(d)(5) provides,
“The Commission * * * may order the Electric
Reliability Organization to submit to the
Commission a proposed reliability standard or a
modification to a reliability standard that addresses
a specific matter if the Gommission considers such
anew or modified reliability standard appropriate
to carry out this section.”

7NERC’s interpretation process is detailed in its
Rules of Procedure, Appendix 3A, Standards
Process Manual, at 27-29 (effective Sept. 3, 2010).

80rder No. 693, FERC Stats. & Regs. { 31,242 at
P 945, 1648.

9Id. P 1648 (directing revisions to TOP-005-1,
Attachment 1). The Commission addressed the most
recent versions of the IRO-005—1 and TOP-005-1
Reliability Standards in Mandatory Reliability
Standards for Interconnection Reliability Operating
Limits, Order No. 748, 76 FR, 16240 (Mar. 23, 2011),
134 FERC q 61,213 (2011) (revising responsibilities
for interconnection reliability operating limit and
system operating limit monitoring), Notice of
Proposed Rulemaking, 75 FR 71613 (Nov. 24, 2010),
FERC Stats. & Regs. { 32,665, at P 65 (2010).

1. Reliability Standard IRO-005-1

6. Reliability Standard IRO-005—1
applies to transmission operators,
balancing authorities, reliability
coordinators and purchasing selling
entities. The IRO-005—1 Purpose
statement provides: “The Reliability
Coordinator must be continuously
aware of conditions within its
Reliability Coordinator Area and
include this information in its reliability
assessments. The Reliability
Coordinator must monitor Bulk Electric
System parameters that may have
significant impacts upon the Reliability
Coordinator Area and neighboring
Reliability Coordinator Areas.”
Requirement R12 of IRO-005-1 states in
relevant part:

Whenever a Special Protection System that
may have an inter-Balancing Authority, or
inter-Transmission Operator impact (e.g.,
could potentially affect transmission flows
resulting in a SOL or IROL violation) is
armed, the Reliability Coordinator shall be
aware of the impact of the operation of that
Special Protection System on inter-area
flows. The Transmission Operator shall
immediately inform the Reliability
Coordinator of the status of the Special
Protection System including any degradation
or potential failure to operate as expected.

2. Reliability Standard TOP-005-1

7. Reliability Standard TOP-005-1
applies to transmission operators,
balancing authorities, reliability
coordinators and purchasing selling
entities, and has the stated purpose of
ensuring that reliability entities have the
operating data needed to monitor
system conditions within their areas.1°

8. Requirement R3 of TOP-005-1
states in relevant part:

Upon request, each Balancing Authority
and Transmission Operator shall provide to
other Balancing Authorities and
Transmission Operators with immediate
responsibility for operational reliability, the
operating data that are necessary to allow
these Balancing Authorities and
Transmission Operators to perform
operational reliability assessments and to
coordinate reliable operations. Balancing
Authorities and Transmission Operators shall
provide the types of data as listed in
Attachment 1-TOP-005-0 “Electric System
Reliability Data,” unless otherwise agreed to
by the Balancing Authorities and
Transmission Operators with immediate
responsibility for operational reliability.

TOP-005-1, Attachment 1 includes
“New or degraded special protection
systems” in the types of data to be
reported.

10Order No. 693, FERC Stats. & Regs. { 31,242
at P 1642.
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C. Special Protection Systems

9. Also in Order No. 693, the
Commission reviewed standards
addressing Special Protection System
design, operation, and coordination.1
The Commission declined to approve
them because they were “fill in the
blank” standards that required regional
reliability organizations to develop
criteria for each region. Subsequently,
NERC has produced a white paper
providing background for its Protection
System Reliability Standards
development effort.12 After this
standards development effort was
initiated, the NERC Regional Reliability
Standards Working Group identified the
Special Protection System standard as
one that required regional standard
development.13 The Commission
understands that the regional standard
development efforts are currently
ongoing.

10. The NERC glossary provides
definitions of terms used in the
Reliability Standards and defines a
“Special Protection System” as:

An automatic protection scheme designed
to detect abnormal or predetermined system
conditions and take corrective actions other
than and/or in addition to the isolation of
faulted component to maintain system
reliability. Such action may include changes
in demand, generation (MW and MVAR), or
system configuration to maintain system
stability, acceptable voltage or power flows.14

11. Special Protection Systems
generally are used to address system
reliability vulnerabilities in lieu of
installing additional Bulk-Power System
facilities. For instance, a Special
Protection System may be used to
control generator output to limit line
loading after a contingency, or a Special
Protection System may rely on pre-
determined operational protocols to
reconfigure the system in response to
identified system conditions to prevent

11 Order No. 693, FERC Stats. & Regs. { 31,242
at P 1520, 1528, et seq. (declining to approve or
remand certain Special Protection Systems-related
Reliability Standards, including PRC-012-0,
Special Protection System Review Procedure; PRC—
013-0, Special Protection System Database; PRC—
014-0, Special Protection System Assessment). The
Commission used the term fill-in-the-blank
standards to refer to proposed standards that
required the regional reliability organizations to
develop at a later date criteria for use by users,
owners or operators within each region.

12NERC System Protection and Control
Subcommittee (SPCS), November 18, 2008 white
paper on Protection System Reliability, Redundancy
of Protection System Elements available at http://
www.nerc.com/filez/spctf.html (posted Jan. 14,
2009).

13 NERC Regional Reliability Standards Working
Group, notes on October 29, 2009 meeting,
available at http://www.nerc.com/filez/rrswg.html.

14Tn the Western Interconnection, a Special
Protection System is called a “Remedial Action
Scheme.”

system instability or cascading outages,
and protect other facilities in response
to transmission outages.

D. NERC'’s Interpretation Filing

12. NERC filed its interpretation on
November 24, 2009. The interpretation
responds to a request from Manitoba
Hydro asking NERC to interpret whether
a Special Protection System that is
operating with only one communication
channel in service would be considered
“degraded,” and thus subject to the
reporting requirements found in these
standards.1® NERC’s interpretation finds
that a transmission owner must report a
Special Protection System that is
operating with only one communication
channel in service to the reliability
coordinator and neighboring systems
upon request, or when the loss of the
communication channel will result in
the failure of the Special Protection
System to operate as designed.

1. NERC Interpretation Process

13. Manitoba Hydro asked whether a
Special Protection System that is
operating with only one communication
channel in service would be considered
“degraded” for the purposes of these
standards. Manitoba Hydro stated:

Unlike other facilities, Special Protection
Systems are required by NERC standards to
be designed with redundant communication
channels, so that if one communication
channel fails the [Special Protection System]
is able to remain in operation. Requirement
R1.3 of NERC Standard PRC-012-0 requires
a Regional Reliability Organization with
Transmission Owners that use [Special
Protection Systems] to have a documented
review procedure to ensure that [Special
Protection Systems] comply with reliability
standards and criteria, including:
“requirements to demonstrate that the
[Special Protection System] shall be designed
so that a single [Special Protection System]
component failure, when the [Special
Protection System] was intended to operate,
does not prevent the interconnected
transmission system from meeting the
performance requirements in TPL-001-0,
TPL-002-0 and TPL-003-0.” Accordingly,
[Special Protection Systems] are designed to
continue to perform their function with only
one communication channel in service.

14. Accordingly, Manitoba Hydro
asserted that a Special Protection
System should not be considered
“degraded” if it is operating with one
communication channel out of service.

15. Consistent with the NERC Rules of
Procedure, NERC assembled a team to
respond to the request for
interpretations of these two Reliability
Standard requirements and presented

15 The NERC Petition provides a copy of
Manitoba Hydro’s November 28, 2008 request for
interpretation as Exhibit A.

the proposed interpretations to industry
ballot, using a process similar to the
process it uses for the development of
Reliability Standards.1® According to
NERGC, the interpretations were
developed and approved by industry
stakeholders using the NERC Reliability
Standards Development Procedure and
approved by the NERC Board.

16. In response to Manitoba Hydro’s
interpretation request, NERC provided
the following:

TOP-005-1 does not provide, nor does it
require, a definition for the term “degraded.”

The IRO-005-1 ([Requirement] R12)
standard implies that degraded is a condition
that will result in a failure of an [Special
Protection System] to operate as designed. If
the loss of a communication channel will
result in the failure of an [Special Protection
System] to operate as designed, then the
Transmission Operator would be mandated
to report that information. On the other hand,
if the loss of a communication channel will
not result in the failure of the [Special
Protection System] to operate as designed,
then such a condition can be, but is not
mandated to be, reported.

17. In the background section of the
interpretation, NERC affirms that
transmission operators are required to
provide information such as that listed
in the TOP-005—-1, Attachment 1
examples upon request, “whether or not
[a facility] is or is not in some undefined
‘degraded’ state.” 17

18. In addition, the background
section of the NERC interpretation
emphasizes that the information to be
provided under IRO-005-1 relates to
events that may have a significant
impact on the system, especially where
operating limits are or may be exceeded.
Specifically, this background section
states:

IRO-005-1 mandates that each Reliability
Coordinator monitor predefined base
conditions (Requirement R1), collect
additional data when operating limits are or
may be exceeded (Requirement R3), and
identify actual or potential threats
(Requirement R5). The basis for that request
is left to each Reliability Coordinator. The
Purpose statement of IRO-005-1 focuses on
the Reliability Coordinator’s obligation to be
aware of conditions that may have a
“significant” impact upon its area and to
communicate that information to others
(Requirements R7 and R9). Please note: it is
from this communication that Transmission
Operators and Balancing Authorities would
either obtain or would know to ask for
[Special Protection System]| information from
another Transmission Operator.18

16 NERC Standards Process Manual at 27-29.

17 NERC Petition, Exhibit B at 5 (proposing text
of interpretation as Appendix 1 to IRO-005-1 and
TOP-005-1, and including “Background
Information for Interpretation” section).

18 Id., Exhibit B at 6.
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19. In addition, the NERC Petition
states:

The NERC Board of Trustees, in approving
these interpretations, did so using a standard
of strict construction that does not expand
the reach of the standard or correct a
perceived gap or deficiency in the standard.
However, the NERC Board of Trustees
recommended that any gaps or deficiencies
in a Reliability Standard that are evident
through the interpretation process be
addressed promptly by the standard drafting
team.19

20. NERC reports that it will examine
any gaps or deficiencies in Reliability
Standards TOP-005-1 and IRO-005-2
when it develops the next version of
these standards through the Reliability
Standards development process.
According to NERC, the interpretations
do not modify the language contained in
the requirements under review. NERC
states that the interpretations do not
represent new or modified Reliability
Standard requirements and will provide
instruction and guidance of the intent
and application of the requirements.
NERC requests that the Commission
approve the interpretations and make
them effective immediately after
approval, consistent with the
Commission’s procedures.

21. NERC submitted its Petition for
Approval of Interpretations to
Reliability Standard TOP-005—-1—
Operational Reliability Information and
Reliability Standard IRO-005—1—
Reliability Coordination—Current Day
Operations (Petition) on November 24,
2009, seeking Commission approval of
the interpretations referenced in the title
of its pleading.

E. Notice of Proposed Rulemaking

1. Proposed Determination

22. In the NOPR, the Commission
proposed to approve the interpretation
as just and reasonable and not
inconsistent with the language of the
Reliability Standards. However, to
address a concern that a Special
Protection System that has lost a
communication channel could
compromise system reliability, the
Commission proposed to direct that the
ERO develop modifications to the
Reliability Standards to address a
potential reliability gap and ensure that
a component failure, wherein a Special
Protection System may not be able to
perform as designed to ensure required
Bulk-Power System performance, is
reported to the appropriate reliability
entities. To assist its consideration of
the issues in this proceeding, the
Commission requested comment on its
proposal, and requested that reliability

19 NERC Petition at 5.

coordinators and transmission operators
report whether it would be useful to the
operation and coordination of the
transmission system to receive
information concerning the loss of a
redundant communication channel.

23. In the NOPR, the Commission
acknowledged the NERC System
Protection and Control Subcommittee’s
(SPCS) November 18, 2008 white paper,
“Protection System Reliability,
Redundancy of Protection System
Elements,” which explained that
“[rledundancy means that two or more
functionally equivalent Protection
Systems are used to protect each electric
system element.” 20 The SPCS also
explained that “[a] fundamental concept
of redundancy is that Protection
Systems need to be designed such that
electric system faults will be cleared,
even if a component of the Protection
System fails.” 21 In other words,
redundant communication channels are
a means to provide for the reliable
operation of the Special Protection
System. Thus, the Commission found
that, should a communication channel
fail at the time the Special Protection
System is required to operate, the
designed redundancy of the Special
Protection System ensures that the Bulk-
Power System can meet its reliability
performance requirements.

24. However, the NOPR expressed the
Commission’s concern that, given
NERC’s proposed interpretation, a loss
of a communication channel, a
necessary and inherent performance
requirement of a Special Protection
System, may not be considered a
reportable event under the current
reporting requirements. The NOPR
highlighted the critical status of Special
Protection Systems, noting that they are
by their nature used to address system
reliability vulnerabilities to prevent
system instability, cascading outages,
and protect other facilities in response
to contingencies. Therefore, a failure of
the remaining communication
component of a Special Protection
System creates a reliability risk to the
Bulk-Power System. We continued that
where one communication channel has
failed, the Special Protection System
may not be able to meet the performance
criteria of the Reliability Standards and
in particular the performance criteria
specified in the Transmission Planning

20 NERC SPCS White Paper at 9, available at
http://www.nerc.com/filez/spctf.html (dated Jan. 14,
2009).

21]d.; see also Table 4-3 in the white paper
noting possible responses to communication
channel failure including adding a redundant
channel or performing testing to ensure that
delayed fault clearing does not violate the planning
standards.

(TPL) standards, because the Special
Protection System may not withstand a
second component failure. In
conclusion, the Commission expressed
its view that such a Special Protection
System would be operating at some state
less than the normal secure state and
should need to be reported to the
appropriate reliability entities in order
for these reliability entities to accurately
assess operational reliability.

2. Comments

25. NERC, Manitoba Hydro,
Bonneville Power Administration
(Bonneville), Edison Electric Institute
(EEI), Entergy Services, Inc. (Entergy)
and the ISO/RTO Council submitted
comments in response to the NOPR.
Electric Reliability Council of Texas,
Inc. (ERCOT) submitted comments prior
to the NOPR.

26. Commenters support the
Commission’s proposal to approve
NERC’s interpretation. However, with
respect to the Commission’s proposal to
direct NERC to develop additional
reporting requirements,22 NERC and
others responded to the Commission’s
proposal and emphasize that the
information to be reported under the
NOPR proposal is already available
pursuant to other requirements. For
instance, ISO/RTO Council states that
the information is available to a
reliability coordinator under IRO-002-
1, Requirement R2.23 NERC asserts that
knowledge of the loss of a
communication channel could be of
general interest to a reliability
coordinator or transmission operator
and reports that its drafting teams are
currently reviewing whether such
entities should have the authority to
request any and all information deemed
necessary to protect the reliability of the
bulk electric system, including the
status of Special Protection System
communication channels.24

27. Entergy cites IRO-005-2,
Requirement R1.1 which states that a
reliability coordinator must monitor the
status of bulk electric system elements,
including critical auxiliaries such as
Special Protection Systems. According
to Entergy, IRO-005-2, Requirement

22NOPR, 133 FERC { 61,234 at P 23, 27
(expressing concern that a Special Protection
System that has lost a communication channel
could compromise system reliability, but would not
be reported to the appropriate reliability entities).

23]SO/RTO Council at 3 (citing similar
requirement in new, proposed Reliability Standard,
IRO-010-1a, Requirement R3). See also NERC at
4-5; NOPR, 133 FERC { 61,234 at P 18 (noting
interpretation assertion that reporting under TOP—
005-1 is not dependent on whether a Special
Protection System is in a degraded state); Order No.
748,134 FERC | 61,213.

24 NERC at 4.
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R1.1, demonstrates that information on
the loss of Special Protection System
communication channels is already
available to reliability coordinators.
Entergy likewise cites IRO-005-2,
Requirement R1.1, which provides that
each reliability coordinator shall
monitor its reliability coordinator area
parameters, including “Current Status of
Bulk Electric Systems elements
(transmission or generation including
critical auxiliaries such as Automatic
Voltage Regulators and Special
Protection Systems) and system
loading.” 25 Entergy states, “In order to
monitor the status of a Special
Protection System, a reliability
coordinator must know whether any of
the redundant components of a Special
Protection System are non-
operational.” 26

28. Entergy also identifies IRO-002-1,
Requirement R5, which provides that
each Reliability coordinator shall have
of the capability to monitor its
reliability coordinator area and
surrounding reliability coordinator areas
“to ensure that potential or actual
System Operating Limits or
Interconnection Reliability Operating
Limit violations are identified.” Entergy
concludes that reliability coordinators
must know whether redundant
components of a Special Protection
System are operational, in order to
monitor the status of the Special
Protection System. Entergy also asserts
that a reliability coordinator must
monitor the status of communication
channels in order to meet its obligations
to ensure that unplanned events do not
interfere with its ability to determine
system operating limit violations under
IRO-003-2 and IRO-002-1. Entergy
concludes that, to the extent the
information would be useful to the
reliability coordinators, “they already
have it.”

29. Commenters disagree with the
premise that the loss of a Special
Protection System communication
channel could have an impact on
reliability because the remaining
channel ensures that the system is able
to function.2? According to ISO/RTO
Council and NERGC, the loss of a
communication channel on a redundant
Special Protection System does not
require changes to operational
protocols, such as by moving towards
more conservative operations, because
the Special Protection System is
expected to operate properly with the

25 Entergy at 7.

26 Id.

27 See NERC at 3; Bonneville at 3; EEI at 5 and
Affidavit of W. Miller; Entergy at 5; ISO/RTO
Council at 3, 4; Manitoba Hydro at 4-5.

other communication channel in
service.28 NERC reports that industry
experts determined that a reliability
coordinator or transmission operator
will operate as usual, and not more
conservatively, upon learning that a
Special Protection System is operating
normally, even though a communication
channel is out of service, and objected
to the proposal as imposing a reporting
burden without a corresponding
reliability benefit.

30. According to ISO/RTO Council,
the loss of a communication channel
does not require specific planning and
operating actions based on the
particular system conditions being
experienced.2?

31. Some commenters predict that
requiring reports on out-of-service
communication channels could result in
a flood of reports that are not useful to
system planning and operation.
Bonneville reports that it has over 600
communication channels dedicated to
its Special Protection Systems, and
notes that some channels are bound to
experience technical difficulties or be
taken out of service during an outage.
Bonneville concludes that requiring its
dispatchers to report to the reliability
coordinator every time a
communication channel fails or is
removed from service would result in
additional reporting and documentation
with no corresponding benefit.
Bonneville also commented that “loss of
communication channels happens
frequently.” 30

32. Several commenters object to the
Commission’s taking action in an
interpretation proceeding to propose
changes to the Reliability Standard
requirements and propose alternate
venues to press any concerns that are
identified.31 ERCOT, on the other hand,
objects to the interpretation claiming
that NERC should have provided clarity
or guidance as to what constitutes a
degraded Special Protection System.

II. Discussion

33. The Commission declines to adopt
the NOPR proposal and approves
NERC'’s interpretation of IRO-005-1,
Requirement R12 and TOP-005-1,
Requirement R3 as submitted. The
Commission approves the interpretation
as consistent with the language of the
Reliability Standards, and finds the
interpretation just and reasonable.
Based on the comments of NERC and
the industry that no reliability gap
exists, the Commission will rely on their

28 E.g., NERC at 3; ISO/RTO Council at 3—4.
29ISO/RTO Council at 5.

30Bonneville at 3.

31EEI at 6; NERC at 4.

expert opinion and decline to adopt the
NOPR proposal to direct the ERO
develop modifications to the Reliability
Standards. These actions are discussed
more fully below.

34. The Commission agrees with the
ERO that, with regard to IRO-005-2
Requirement R12, if a redundant Special
Protection System with one
communication channel out of service
can still perform reliably with the
remaining channel and its function
would therefore not be considered
degraded under IRO-005-2.32 We also
agree with the ERO and Entergy that if
a reliability coordinator has identified a
Special Protection System that is
necessary for Reliable Operation, the
reliability coordinator can request
detailed data as needed, including the
status of the components of a Special
Protection System.33 The Reliability
Coordinator is obligated to receive and
consider data to support its assessment
of the performance of the system in
order to protect against SOL and IROL
events—this could include data about
the status of communication facilities.34
We agree with commenters that, while
the specific wording in the Requirement
does not compel the affected entities to
report the outage of a single
communication channel as degraded if
the system remains functional, the
information can be compelled by the
Reliability Coordinator.

35. In the NOPR, the Commission
expressed concern that the
interpretation may create a reliability
gap with regard to the reporting
requirements for a Special Protection
System that is able to operate as
designed, but still poses a reliability risk
to the Bulk-Power System with loss of
a single communication channel with
redundant design. The ERO asserts that
the fact “that one communication
channel of a Special Protection System
may be out of service in no way
prevents that Special Protection System
from performing its designed function.”
As such, a system operator would not be
required to make changes to its
operational protocols. The ERO
nevertheless states that “* * * the
knowledge of the loss of a
communication channel could be of
general interest to a reliability

32 See NERC Petition, Exhibit B at 6 (providing
text to interpretation as appendix to IRO-005-1 and
TOP-005-1).

33 See NERC Petition, Exhibit B at 5 (“Background
Information for Interpretation”); Entergy at 7; see
also IRO-002-1, Requirement R2 (“Each reliability
coordinator shall determine the data requirements
to support its reliability coordination tasks and
shall request such data.”).

34JRO-002-1, Requirement R2; see also NERC
Petition, Exhibit B at 5, “Background Information
for Interpretation” (discussing TOP-005-1).
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coordinator or transmission operator.”
Finally, the ERO and ISO/RTO Council
indicate that this information is
available to reliability coordinators
pursuant to requirements in other
reliability standards, and is therefore
not necessary as a reporting requirement
in TOP-005-1.

36. We are persuaded that a
requirement to report the outage of a
single communication channel where
redundant channels exist is unnecessary
because both the ERO and ISO/RTO
point to existing requirements in other
Reliability Standards that would make
this information available to the
reliability coordinator upon its
request.35 Such requirements provide
the reliability coordinator authority to
compel such information as it may
deem necessary to ensure reliable
operation of the Bulk-Power System
including information on the outage of
communication channels. Our review of
the record in this proceeding satisfies
the concerns we expressed in the NOPR
and therefore we do not find it
necessary to establish the NOPR
reporting requirement proposal.

37. In light of the Commission’s
decision not to implement the NOPR
proposal concerning the reporting of the
loss of a redundant communication
channel, we need not address
commenters’ objections to our proposal.
Ultimately, the decision whether the
redundancy of a particular system is
needed to perform as designed is a
judgment call that must be made by the
appropriate reliability entities (i.e., the
transmission operator and the reliability
coordinator).

II1. Information Collection Statement

38. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.36
The information contained here is also
subject to review under section 3507(d)
of the Paperwork Reduction Act of
1995.37

39. As stated above, the IRO-005-1
and TOP-005-1 Reliability Standards
that are the subject of the approved
interpretation was approved in Order
No. 693, and the related information
collection requirements were reviewed
and approved, accordingly.3® The
approved interpretations of IRO—005-1
and TOP-005-1 do not modify or

35JRO-005-1, Requirement R2; see also the
interpretation, Background Information for
Interpretation, discussing TOP—005-1.

365 CFR 1320.11.

3744 U.S.C. 3507(d).

38 Order No. 693, FERC Stats. & Regs. { 31,242
at P 945, 1648.

otherwise affect the collection of
information already in place.

40. With respect to TOP-005-1, the
interpretation clarifies that NERC
affirms that transmission operators are
required to provide information upon
request, without regard to whether the
equipment is operating in a degraded
state, as posited in the request for an
interpretation.?® Consequently, the
interpretation does not change the
information that a transmission owner
must report, because the requesting
entity is free to request the same types
of information as before, and the same
logs, data, or measurements would be
maintained.

41. With respect to IRO-005-1, the
interpretation states that a transmission
operator is mandated to report the loss
of a communication channel, if the loss
will result in the failure of a Special
Protection System to operate as
designed. Thus, the interpretation and
the comments received in this
rulemaking clarify that the reporting
requirements focus on whether a
Special Protection System can continue
to perform its reliability function.

42. Thus, the interpretations of the
current Reliability Standards at issue in
this rulemaking will not modify the
reporting burden. However, we will
submit this Final Rule to OMB for
informational purposes.

43. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
e-mail: DataClearance@ferc.gov, Phone:
(202) 502-8663, fax: (202) 273—-0873].

44. For submitting comments
concerning the collection(s) of
information and the associated burden
estimate(s), please send your comments
to the contact listed above and to the
Office of Information and Regulatory
Affairs, Office of Information and
Regulatory Affairs, Washington, DC
20503 [Attention: Desk Officer for the
Federal Energy Regulatory Commission,
phone (202) 395-4638, fax: (202) 395—
7285, e-mail:
oira_submission@omb.eop.gov. Please
reference OMB Control Number 1902-
0244 and the docket number of this
rulemaking in your submission.].

IV. Environmental Analysis

45. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement

39NERC Petition, Exhibit B at 5 (proposing text
of interpretation as Appendix 1 to IRO-005-1 and
TOP-005-1).

for any action that may have a
significant adverse effect on the human
environment.4® The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.4* The
actions proposed herein fall within this
categorical exclusion in the
Commission’s regulations.

V. Regulatory Flexibility Act

46. The Regulatory Flexibility Act of
1980 (RFA) 42 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.#3 The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in
the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.44

47. Initially, as noted above, this Final
Rule addresses an interpretation of the
IRO—-005-1 and TOP-005—-1 Reliability
Standards, which were already
approved in Order No. 693, and,
therefore, does not create an additional
regulatory impact on small entities.
Therefore, the Commission certifies that
this Final Rule will not have a
significant impact on a substantial
number of small entities.

VI. Document Availability

48. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal

40 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs.
Regulations Preambles 1986—1990 q 30,783 (1987).

4118 CFR 380.4(a)(2)(ii).

425 U.S.C. 601-612.

4313 CFR 121.101.

4413 CFR 121.201, Sector 22, Utilities & n. 1.
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business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

49. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

50. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from
FERC Online Support at (202) 502-6652
(toll free at 1-866—208—3676) or e-mail
at ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

51. These regulations are effective
May 26, 2011. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 40
Electric power, Electric utilities,
Reporting and recordkeeping
requirements.
By the Commission.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-10011 Filed 4-25-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF STATE

22 CFR Part 62

RIN 1400-AC79

[Public Notice 7427]

Exchange Visitor Program—Summer
Work Travel

AGENCY: Department of State.

ACTION: Interim final rule with request
for comment.

SUMMARY: The Department is amending
current regulations governing the
Summer Work Travel category of the
Exchange Visitor Program. The
amendments clarify existing policies
and implement new procedures to
ensure that the Summer Work Travel
program continues to foster the

objectives of the Mutual Educational
and Cultural Exchange Act of 1961
(Fulbright-Hays Act). These changes
will enhance the integrity and
programmatic effectiveness of Summer
Work Travel exchanges.

The Department has examined the
potential risks and harms related to the
Summer Work Travel program and
believe that the current regulations do
not sufficiently protect national security
interests; the Department’s reputation;
and the health, safety, and welfare of
Summer Work Travel program
participants. Accordingly, and for
reasons discussed more fully below, this
rule modifies the Summer Work Travel
regulations by establishing different
employment placement requirements
based on the aliens’ countries of
citizenship and by requiring sponsors to
fully vet the job placements of all
program participants. It also clarifies
that only vetted U.S. host employers
and vetted third party overseas agents or
partners (i.e., foreign entities) with
whom sponsors have contractual
agreements may assist sponsors in the
administration of the core functions of
their exchange programs. Sponsor
monitoring, reporting, and information
dissemination requirements are also
strengthened.

DATES: The interim final rule will
become effective July 15, 2011. The
Department will accept comments on
the interim final rule from the public up
June 27, 2011.

ADDRESSES: You may submit comments
by any of the following methods:

e Online: Persons with access to the
Internet may view this notice and
provide comments by going to the
regulations.gov Web site at: http://
www.regulations.gov/index.cfm.

e Mail (paper, disk, or CD-ROM
submissions): U.S. Department of State,
Office of Designation, SA-5, Floor 5,
2200 C Street, NW., Washington, DC
20522-0505.

e E-mail: JExchanges@state.gov. You
must include the RIN (1400-AC79) in
the subject line of your message.

FOR FURTHER INFORMATION CONTACT:
Stanley S. Colvin, Deputy Assistant
Secretary for Private Sector Exchange,
U.S. Department of State, SA-5, Floor 5,
2200 C Street, NW., Washington, DC
20522-0505; fax (202) 632—-2701.
SUPPLEMENTARY INFORMATION: Summer
Work Travel exchange programs have
been a cornerstone of U.S. public
diplomacy efforts for nearly 50 years,
providing an estimated two million
foreign college and university students
the opportunity to work and travel in
the United States during their summer
vacations. The popularity of this

program arises from its participants’
ability to enjoy true cultural exchange
experiences by being able to underwrite
the cost of their travel through
temporary employment in the United
States.

Though popular, the program is not
without problems. Inadequacies in U.S.
sponsors’ vetting and monitoring
procedures contribute to potentially
dangerous or unwelcomed situations for
these participants. This past summer,
the Department received a significantly
increased number of complaints from
foreign governments, program
participants, their families, concerned
American citizens, the media, law
enforcement agencies, other federal and
local agencies, and the Congress
regarding fraudulent job offers,
inappropriate jobs, job cancellations on
arrival, insufficient number of work
hours, and housing and transportation
problems. Moreover, the Department of
Homeland Security has reported an
increase in incidents involving criminal
conduct (e.g., money laundering,
identity theft, prostitution) in several
non-immigrant visa categories. To
minimize the riskJ-1 visa holders may
become victims of these types of crimes
(or actively involved in such conduct)
the Department must immediately
modify existing regulations. When the
health, safety, and welfare of Exchange
Visitor Program participants are at risk,
the Exchange Visitor Program’s
usefulness as a public diplomacy tool is
jeopardized.

Of particular concern is the criminal
nature of some of the complaints
associated with aliens travelling to the
United States under some non-
immigrant visa categories. The
Department has been advised by sister
law enforcement agencies of numerous
documented reports of aliens either
knowingly engaging in or becoming
hapless victims of and accessories to
criminal activities, including money
laundering, money mule schemes, and
Medicare fraud. Further, the young age
and limited sophistication of some
Exchange Visitor Program participants
underlie a potential vulnerability for
trafficking initiatives and criminal
schemes targeted at them.

By preventing the deleterious effect
that such unchecked risk can have on
program participants, the interim final
rule can have an immediate effect on the
participants’ cumulative positive
opinions of the United States, thereby
meeting the fundamental objective of
the Exchange Visitor Program.

To address the problems noted above,
the Department has taken a number of
steps to improve the integrity of the
program. First, in early 2010, the
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Department assembled a working group
of interested parties, which included
representatives from the Department’s
Office of the Inspector General, the
Bureaus of Consular Affairs and
Diplomatic Security, and the Office to
Monitor and Combat Trafficking in
Persons. In October, we invited all
Summer Work Travel program sponsors
to meet with the Department to discuss
the need for new regulations to
strengthen the program. In November,
we sought and reviewed comments from
these sponsors on a number of
anticipated regulatory changes and the
possible need for a pilot program to
strengthen requirements for aliens from
certain countries who face greater risks
when participating in the program. The
Department also reviewed sponsor
white papers and engaged the federal
law enforcement community and our
sister agencies in wide-ranging
discussions regarding a workable
approach to addressing the identified
problems.

Also discussed with the sponsor
community and sister agencies was the
growing trend among sponsors of
exchange visitor programs to outsource
the core programmatic functions
inherent in the administration of their
programs (i.e., screening, selection,
orientation, placement, monitoring, and
the promotion of mutual
understanding). To become designated
sponsors, entities are required to
demonstrate their experience in
international exchange and their ability
to provide the core programmatic
functions. When they outsource these
functions, the Department has no
assurance that the third parties who
perform these tasks are qualified to take
on the required roles of the sponsors.
When taken to the extreme, this results
in the entities whose resources and
experience the Department evaluated
prior to designating them as program
sponsors becoming mere purveyors of J-
visas, leaving the actual program
administration to third parties over
which the Department and sponsors
have diminished degrees of control.
Thus, one objective of this interim final
rule is to redirect program
administration back to sponsors by
requiring them, among other things, to
more closely scrutinize the reputations
of the third parties with whom they do
business (i.e., U.S. host employers and
foreign entities) and independently vet
and confirm all program participants’
jobs. This clarification of the sponsors’
responsibilities will facilitate the
Department’s monitoring of sponsor
program activities and assist it in the
future assessment of underlying causes

of problems that may arise in the
Summer Work Travel program.

Based on information from the
sources identified above and our own
trend analysis, the Department has
concluded that the risk to the
participants’ health, safety, and welfare
and to U.S. public diplomacy and
foreign affairs initiatives warrants
immediate changes to the Summer Work
Travel regulatory model. Accordingly,
the Department is establishing a new
Summer Work Travel framework that
recognizes potential underlying risks
associated historically with participant’s
countries of origin as well as
implementing changes to general
program administration that will
strengthen the program.

To this end the Department has
adopted a pilot program for aliens from
Belarus, Bulgaria, Moldova, Romania,
Russia, and the Ukraine (the “Pilot
Program Countries”), countries that,
according to law enforcement agencies
are known sources of the types of
criminal activity that the Department
wishes to avoid. The second step to
safeguarding and strengthening the
Summer Work Travel program is
adoption of the pilot program concept(s)
as the model for these amended
Summer Work Travel Program
regulations. Finally, the Department
will closely monitor this exchange
activity and intends to perform on-site
reviews this year of the largest Summer
Work Travel program sponsors
(accounting for at least 75% of all aliens
participating in this category of
exchange) to assess category-wide
regulatory compliance and to consult
with sponsors about implementation of
this interim final rule. Taken together,
initial discussions with the sponsor
community, sponsor comments in
response to this interim final rule, the
Department’s assessment of the impact
of the Pilot Program during the 2011
summer, and feed-back from these on-
site reviews, will inform the
Department’s overall assessment of the
success of the new Summer Work
Travel program framework and the need
for any changes to this interim final
rule.

The Department adopts four major
changes (and several minor changes) to
the Summer Work Travel regulations in
order to strengthen sponsors’ oversight
of both their program participants and
the third parties who are allowed to
assist them in the administration of the
core functions of their programs. We
believe that these changes will
minimize the risk that program
participants will be subjected to abuse
or less than satisfactory program
experiences. First, only aliens from

countries that participate in the Visa
Waiver Program can enter the country
without pre-placed jobs (though if they
do obtain pre-placed jobs, sponsors
must vet such job offers as they would
those of participants from all other
countries). Second, sponsors are
required to fully vet the third parties
(i.e., U.S. host employers and foreign
entities) whom they engage to assist in
performing the core functions inherent
with the program administration of the
Exchange Visitor Program (i.e.,
screening, selection, orientation,
placement, monitoring, and the
promotion of mutual understanding).
Third, sponsors are required to fully vet
all job offers, regardless of whether they,
the participants, or foreign entities
arrange the placements and regardless of
whether the offers are arranged prior to
their departure to or following their
arrival in the United States. Finally,
sponsors will be required to contact
active program participants on a
monthly basis to monitor both their
welfare and their whereabouts. A
summary of these and other Summer
Work Travel program modifications
follows:

Pre-Placement

Under the current regulations, no
more than half of a sponsor’s program
participants may enter the United States
without pre-arranged job placements.
Because consular officials evaluate
eligibility on a case-by-case basis, it was
impossible for them to know whether
sponsors were complying with this
requirement. The interim final rule now
links the pre-placement requirement
directly to the underlying risk factor
(i.e., country of origin). Thus, the
interim final rule allows such officers to
discern directly from applicants’
paperwork whether they are required to
be pre-placed.

The new Summer Work Travel
regulatory model reflects different risk
assessments for aliens, depending on
their countries of origin. The
Department recognized that a country’s
participation in the Visa Waiver
Program could provide a means of
identifying program participants who
would experience lower levels of risk
while visiting the United States.
Governments of participating Visa
Waiver Program countries must meet
specific security and other
requirements, such as timely reporting
of incidents and enhanced law
enforcement and security-related data
sharing with the United States. In
addition, countries are designated for
inclusion in the Visa Waiver Program
only if the Secretary of the Department
of Homeland Security, in consultation
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with the Secretary of State, establishes
that the designation will not
compromise security and law
enforcement interests of the United
States, and that the country satisfies
high U.S. border control and document
security standards (see http://
travel.state.gov/visa/temp/without/
without 1990.html#countries for a
current list of these countries.)
Accordingly, this interim final rule
recognizes that there is less risk for
aliens from Visa Waiver Program
countries being brought to the United
States under false pretenses or stranded
here without jobs or resources if
allowed to enter the United States
without pre-arranged job placements. If,
however, they do secure job placements
prior to departure for the United States,
sponsors must vet (i.e., confirm the
terms, conditions, and viability of) those
placements prior to their departure.
Aliens from countries other than the
Visa Waiver Program countries will be
able to enter the United States only after
they or their sponsors have secured firm
job offers, and their sponsors have
similarly vetted them.

Although Public Law 105-277
specifically authorized Summer Work
Travel program to operate “without
regard to pre-placement requirements,”
the Department has long required
sponsors to find job placements for at
least 50 percent (50%) of program
participants before they departed their
home countries. The interim final rule
eliminates this arbitrary percentage and
specifically and appropriately links the
increased risk to the heightened
regulatory requirements. Of the
approximately 120,000 Summer Work
Travel program participants entering the
United States in 2010, however, 13
percent (13%) were from 29 of the 36
Visa Waiver Program countries. If such
country-of-origin entry trends continue,
implementation of the new approach
will result in approximately 87% of all
Summer Work Travel participants
entering the United States with pre-
arranged and vetted jobs. Accordingly,
requiring participants from non-Visa
Waiver Program countries (including
participants from the Pilot Program
Countries) to be pre-placed with a
vetted job offer will help to ensure that
most Summer Work Travel participants
will not be stranded in the United States
without jobs and resources or be
engaged in inappropriate or problematic
placements.

Job and Employee Vetting

The interim final rule also requires
sponsors to vet U.S. host employers by
utilizing publicly available information
to confirm that potential host employers

are ongoing and viable business entities.
Sponsors must obtain and verify host
employers’ Employer Identification
Numbers and verify that host employers
meet state-specific workers’
compensation requirements. Sponsors
and foreign entities acting on their
behalf are also prohibited from paying
or otherwise providing any incentives to
host employers to induce them to
provide placements for their
participants. Further, the interim final
rule requires sponsors to vet all foreign
entities (i.e., overseas agents or partners)
that assist them in fulfilling the core
programmatic functions that may be
conducted outside the United States
(i.e., screening, selection, and
orientation) and maintain current
listings of such parties in a new
“Foreign Entity Report.” The
information in this Report is provided to
Consular Officials as a means to verify
that the foreign entity is a bona fide
partner/agent of a US sponsor. The
contents of this report have been
submitted for OMB approval as a
collection and will be required upon
approval. Until such approval is
received, we encourage sponsors to
submit this information voluntarily.

To assist in the recruiting, screening,
selection, and orientation of Summer
Work Travel participants, sponsors can
engage only those vetted foreign entities
with whom they have executed written
agreements that explain their
relationships and identify their
respective obligations and who are
included in the Foreign Entity Report.
These agreements must include
annually updated price lists for the
Summer Work Travel programs such
third parties market on behalf of the
sponsors and provisions confirming that
they will not: (1) Outsource any of the
core programmatic functions covered by
the agreement (i.e., screening, selection,
and orientation) to any other third party,
including staffing or employment
agencies; or (2) pay or otherwise provide
any incentives to host employers to
induce them to provide placements for
the participants of the sponsors whose
interests they represent. Sponsors must
obtain proof that potential foreign
entities are bona fide business entities
that are appropriately licensed and/or
registered to conduct business in the
venue(s) where they operate. They must
obtain notarized statements from
recognized financial entities in such
venues that demonstrate the business
solvency of potential foreign entities.
Such foreign entities must disclose to
the sponsors any previous bankruptcy
proceedings and any pending legal
actions; they must obtain written

references from three current business
associates; and they must provide
summaries of any previous experience
with the Exchange Visitor Program.
Further, all owners and officers of such
foreign entities must be vetted by
criminal background checks and
provide sponsors with copies of the
reports in both the original language and
translated into English.

Under the interim final rule, sponsors
must vet all jobs (e.g., verify the terms
and conditions of such employment and
fully vet the identified U.S. host
employers) for all participants before
they can (in the case of participants
from the non-Visa Waiver Program
countries) enter the United States or (in
the case of participants from Visa
Waiver Program countries who do not
have jobs upon entry) start work.

Participants may obtain self-placed
jobs, whereby they (through a foreign
entity or other source) identify their
own job placements. Alternatively, they
may elect for direct-placed jobs, in
which cases, sponsors have contracted
with host employers and arranged the
employment of Summer Work Travel
participants for specified periods,
number of hours, and at specified
wages. For such direct-placed jobs, the
Department recognizes that sponsors
and participants enter into quasi or
actual contracts regarding the terms of
the placements. In such cases, the
sponsors have assumed an affirmative
obligation to arrange suitable
employment for the participants under
the terms specified in the agreements.
We seek specific comment on this point.

To ensure that Summer Work Travel
participants do not work in unsafe or
unseemly jobs, the Department has
expanded the enumerated list of
excluded positions program participants
may not fill. Also, to ensure that
sponsors maintain sufficient control to
effectively administer their exchange
programs, the interim final rule clarifies
that sponsors may enlist the assistance
of only host employers in fulfilling the
core programmatic functions that are
generally conducted within the United
States (i.e., orientation and monitoring).
Thus, sponsors may not engage third
parties other than host employers—and
host employers may not engage any
third parties to assist in fulfilling these
functions. The Department specifically
requests comment on this matter.

Program Administration

All participants must contact their
sponsors upon arrival in the United
States to inform their sponsors of their
current U.S. addresses. Participants
without pre-arranged employment may
contact their sponsors for job search
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assistance and must contact their
sponsors upon obtaining job offers. Only
once the sponsors vet the job placement
can the participant start to work.

This interim final rule further clarifies
that applicants must be bona fide
students enrolled and participating full
time at accredited post-secondary
academic institutions located outside
the United States at the time of
application. Participants must have
completed at least one semester (or the
quarter or trimester equivalent) in order
to qualify to participate. Final year
students who apply for the Summer
Work Travel program while still in
school may participate in the Summer
Work Travel program during the
school’s major academic break that
follows their graduation. This rule also
limits all students’ program
participation to the shorter of four
months or the length of the long break
between academic years at the schools
they attend. Whether this break occurs
during the winter or summer months in
the United States or lasts two, three, or
four months is determined in one of two
ways. In most countries, consular
officials have established country-wide
program start and end dates that
correspond with typical academic
calendars. In other countries, the period
of program duration may be tied to
specific school calendars.

The new regulations retain the long-
standing requirement that sponsors
interview potential participants and
ensure that selected applicants have
sufficient English language skills to
travel in the United States and function
successfully in their work
environments. To make this
determination, sponsors may either
obtain English language test scores from
recognized language skills tests
administered by academic institutions
or English language schools, or evaluate
applicants’ language skills during
documented sponsor interviews. A new
regulatory requirement has been added
to document such interviews. The new
regulations afford additional flexibility
for meeting this requirement by
allowing sponsors the option of video-
conferencing applicant interviews,
rather than conducting them only in
person and ensures that the conduct of
an interview has been documented.
Although foreign entities may assist
sponsors in this recruiting function,
sponsors are responsible for the final
selection of their program participants.

The interim final rule also requires
sponsors to provide the following
orientation materials to all participants
(in addition to the currently required
information) prior to departing for the
United States: (1) A copy of the

Department’s Summer Work Travel
Participant Letter; (2) a copy of the
Department’s Summer Work Travel
Brochure; (3) the telephone number for
the Department’s 24/7 toll-free help
line; and (4) the telephone numbers for
the sponsors’ 24/7 immediate contact
line. Sponsors are also required to
inform participants of their obligations
to report their U.S. addresses to their
sponsors upon their arrival in the
United States as well as any changes in
their employment or residence
throughout the duration of their
programs. As a point of clarification of
existing regulations, sponsors are
obligated to end the exchange programs
of participants who do not report their
arrival within ten days following the
program start date or who do not report
changes in their U.S. addresses or sites
of activity within ten days of such
moves. Sponsors would generally learn
that an unreported move had occurred
when they attempt to make monthly
contact and cannot reach the
participants for ten days. In addition,
sponsors continue to be required to
inform pre-placed participants of the
name and address of their employer,
and to disclose any contractual
obligations (e.g., the hourly wage, how
many hours per week they will work,
whether the host employer has arranged
housing) related to their acceptance of
such paid employment.

The interim final rule retains the
requirement that sponsors provide
participants from Visa Waiver Countries
who do not have pre-arranged and
vetted jobs prior to departing from their
home countries with information that
explains how to seek employment and
secure lodging in the United States.
Sponsors must also continue to provide
rosters of bona fide job opportunities to
such participants and undertake
reasonable efforts to help them secure
placements after their arrival. Sponsors
are required to ensure that non-pre-
placed participants have sufficient
financial resources to support
themselves while they are searching for
employment. The interim final rule also
retains the requirement that sponsors
make reasonable efforts to secure job
placements for these participants if they
have not obtained employment within
one week after arriving in the United
States.

Monitoring

The interim final rule expands the
current obligations of sponsors to
monitor their program participants. In
addition to providing the currently
required emergency assistance, sponsors
must now make personal contact with
each participant on a monthly basis.

Sponsors must document such monthly
contacts, which can be in-person, by
telephone, or via e-mail. Such routine
contact between sponsors and
participants is required to ensure that
participants are safe, the conditions of
employment are being met, and
participants are informing their
sponsors of their current U.S. addresses.

The interim final rule also adds a new
section on host employer obligations.
First, host employers are expected to
provide program participants with the
approximate number of hours of paid
employment per week that they agreed
to when the sponsors vetted the jobs.
Second, they are required to pay
participants for any overtime work, in
accordance with state-specific and
federal employment laws. Further, to
assist sponsors in maintaining current
and accurate SEVIS records, host
employers must promptly notify
sponsors when participants start their
jobs. Host employers must also notify
sponsors in case of any changes in
employment conditions, any issues
related to the welfare of the participants,
or if the participants are not meeting
their obligations to the host employers.
Sponsors must ensure that participants
are placed only with host employers
that materially comply with all
applicable federal, state, and local
occupational health and safety laws;
and adhere to Exchange Visitor Program
regulations and sponsor program rules,
as set forth at §62.9.

Current regulations allow sponsors
either to submit to the Department semi-
annual placement reports or list the
names and addresses of participants’
pre-arranged host employers on Forms
DS-2019. The interim final rule requires
all sponsors to submit semi-annual
placement reports according to a
Department-provided format upon OMB
approval of the collection. For all
participants for whom pre-placement is
obtained (i.e., all participants from non-
Visa Waiver Program countries and
participants from Visa Waiver Program
countries who are pre-placed), sponsors
may not issue Forms DS-2019 unless
they include the vetted host employers’
names (i.e., business names), the work
addresses (i.e., sites of activity), and the
job title of the participants.

The Department had intended to
publish the interim final rule in time to
be effective when the bulk of program
participants entered the country for the
summer 2011 season. Discussions with
the industry, however, determined that
sponsors would not be able to make
major changes to their business
operations (i.e., vet foreign entities,
renegotiate contracts with them, and
increase their capacity for securing jobs
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prior to the aliens’ arrival in the United
States) in time to apply these aspects of
the regulations to program participants
entering the United States from
countries other than the Pilot Program
Countries. However, there are key
monitoring and reporting components of
the new regulations that can be
implemented immediately. These
monitoring provisions will apply to all
Summer Work Travel participants who
are in the United States on July 15,
2011, the date that sponsors
recommended as the effective date of
the interim final rule. There are no
administrative barriers that should
delay the implementation of these
important safety-and security-related
monitoring provisions. By maintaining
monthly contacts with their
participants, sponsors will take a more
active role in tracking their geographical
whereabouts and offering participants
on-going support and assistance with
any program-related problems during
the upcoming summer season. As
sponsors often issue Forms DS—2019 as
far as four months in advance of a
program start date, the interim final rule
affords sufficient lead time to allow
sponsors issuing Forms DS-2019 after
the effective date of this interim final
rule (i.e., for participants entering the
United States during the 2011-2012
“winter season” and thereafter) to follow
the job placement, job vetting, and third
party vetting requirements as well.

Taken together, these regulatory
modifications, enhancements, and
changes are intended to create a new
Summer Work Travel paradigm by
addressing emerging problems and
concerns. By developing better ways to
ensure the health, safety, and welfare of
its program participants, this interim
final rule enhances the integrity of the
Summer Work Travel program and
continues to build global goodwill
through this important public
diplomacy initiative.

Regulatory Analysis

Administrative Procedure Act

The Department of State is of the
opinion that the Exchange Visitor
Program is a foreign affairs function of
the U.S. Government and that rules
implementing this function are exempt
from § 553 (Rulemaking) and § 554
(Adjudications) of the Administrative
Procedure Act (APA). Pursuant to U.S.
Government policy and longstanding
practice, the Department of State has
supervised either directly or through
private sector program sponsors or
grantee organizations, those foreign
nationals who come to the United States
as participants in exchange visitor

programs. When problems occur, the
U.S. Government is often held
accountable by foreign governments for
the treatment of their nationals,
regardless of who is responsible for the
problems. The purpose of this interim
final rule is to protect the health, safety
and welfare of aliens entering the
United States (often on programs funded
by the U.S. Government) for a finite
period of time and with a view that they
will return to their countries of
nationality or last legal permanent
residence upon completion of their
programs. The Department of State
represents that failure to protect the
health, safety and welfare of these
program participants will have direct
and substantial adverse effects on the
foreign affairs of the United States.
Although the Department is of the
opinion that this interim final rule is
exempt from the rulemaking provisions
of the APA, the Department is
publishing this rule as an interim final
rule, with a 60-day provision for public
comment and without prejudice to its
determination that the Exchange Visitor
Program is a foreign affairs function.
Moreover, and as discussed above, the
Department has been engaged in a
lengthy dialogue with the sponsors of
Summer Work Travel exchanges,
keeping them fully apprised of its vision
for reshaping the Summer Work Travel
program. The sponsor community,
therefore, has had the opportunity to
participate in and influence agency
decision making at an early stage.

In addition, under Section 553(b) of
the Administrative Procedure Act (APA)
(5 U.S.C. 551 et seq.) a general notice of
proposed rulemaking is required unless
an agency, for good cause, finds that
notice and public comment thereon are
impracticable, unnecessary, or contrary
to the public interest. As discussed in
the preamble to this rule, the
Department has concluded that the
national security, program
administration and participant health,
safety and welfare considerations would
make public comment impracticable
and contrary to the public interest.
Further, the Department has determined
that it would be impracticable and
contrary to the public interest to delay
putting the provisions in these interim
final regulations in place until a full
public notice and comment process was
completed. For the foregoing reasons,
the Department determines that good
cause exists to implement this rule as an
interim rule under the Administrative
Procedure Act, 5 U.S.C. 553(b) and
accordingly, adopts this rule on this
basis.

Small Business Regulatory Enforcement
Fairness Act of 1996

This interim final rule is not a major
rule as defined by 5 U.S.C. 804 for the
purposes of Congressional review of
agency rulemaking under the Small
Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801-808).
This interim final rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Unfunded Mandates Reform Act of 1995

This interim final rule will not result
in the expenditure by State, local and
tribal governments, in the aggregate, or
by the private sector, of $100 million in
any year and it will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this
rulemaking.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

Since this interim final rule is exempt
from 5 U.S.C 553, and no other law
requires the Department of State to give
notice of such rulemaking, it is not
subject to the Regulatory Flexibility Act
(5 U.S.C. 601, et seq.) and Executive
Order 13272, § 3(b). However, to better
inform the public as to the costs and
burdens of the Rule upon designated
program sponsors, the Department notes
that this Rule will affect the operations
of 53 corporate, academic, and tax-
exempt entities designated by the
Department to conduct Summer Work
Travel program activities. The
Department calculates that these new
requirements may require up to three
additional hours of work per placement
and therefore with 120,000 placements,
that 360,000 additional hours of work
will be required by program sponsors.
At an estimated cost of $20 per hour, the
Department projects that these
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enhanced selection, screening, vetting,
placement, monitoring and evaluation
requirements represent an aggregate cost
of $7.2 million to the collective Summer
Work Travel sponsor community. Of the
53 entities sponsoring SWT placements,
34 have annual revenues of less than

7 million dollars. These 34 entities
account for approximately 15,000 of the
120,000 annual SWT exchange
participants. Thus an estimated 12%
($864,000) of the additional costs will
fall upon small entities. These costs will
range from an additional estimated $120
for one small entity having two
participants up to an estimated
additional $540,000 for a small entity
conducting an exchange program with
900 participants. The Department has
been advised by both large and small
entity sponsors that the additional $60
cost of these security and programmatic
safeguards will be passed along either to
the foreign national applicant or foreign
entity that assists the U.S. entity in
arranging these exchange activities. The
Department has no reason to believe
that this additional $60 program cost to
participants will result in a reduction in
the number of program participants and
notes that this cost increase would
represent a 3% increase in the average
cost of a participant’s program.

The Department has also examined
the additional costs associated with
employer reporting and job vetting
requirements and concludes that these
requirements are no different than the
existing business practices of designated
sponsors currently placing
approximately 90% of these student
participants with U.S. employers and
that, accordingly, there is not additional
burden upon employers. The
Department estimates that the vetting
and reporting requirements require no
more than 1 man hour per participant
and thus for the 10% of placements
where job vetting and reporting
requirements are not the current
practice and there will be an additional
burden of 12,000 man hours spread
across an indeterminate number of large
and small entities, government and
academic employers who will
collectively bear an additional financial
burden of some $240,000.00 (12,000
hours x $20 per hour). The Department
thus certifies that it does not believe
that these regulatory changes will have
a significant impact upon small
businesses.

Executive Order 13563 and Executive
Order 12866

The Department of State does not
consider this interim final rule to be a
“significant regulatory action” under
Executive Order 12866, § 3(f),

Regulatory Planning and Review, as
amended by Executive Order 13563.
The Department has reviewed the
interim final rule to ensure its
consistency with the regulatory
philosophy and principles set forth in
the Executive Orders.

Executive Order 12988

The Department of State has reviewed
this interim final rule in light of § 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Orders 12372 and 13132

This regulation will not have
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with § 6 of Executive Order
13132, it is determined that this interim
final rule does not have sufficient
federalism implications to require
consultations or warrant the preparation
of a federalism summary impact
statement. Executive Order 12372,
regarding intergovernmental
consultation on federal programs and
activities, does not apply to this
regulation.

Paperwork Reduction Act

The information collection
requirements contained in this interim
final rule are pursuant to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35
and OMB Control Number 1405-0147,
Form DS-7000. As part of this
rulemaking, the Department is seeking
comment regarding the additional
administrative burden associated with
the collection of information for a new
Foreign Entity Report, the
documentation of interviews and
monthly contact with participants, and
the modification of existing semi-annual
reporting requirements for the Summer
Work Travel Program.

(1) Type of Information Collection:
Revision of a Currently Approved
Collection.

(2) Title of the Form/Collection:
Recording, Reporting, and Data
Collection Requirements Under 22 CFR
Part 62.

(3) Agency form number: DS—-7000.

(4) Affected public: This is an
expansion and continuation of an
existing information collection utilized
by the Bureau of Educational and
Cultural Affairs in its administration
and program oversight of the Exchange
Visitor Program (J-Visa) under the
provisions of the Mutual Educational

and Cultural Exchange Act, as amended.
The Department seeks comment from
Summer Work Travel Program sponsors
and other persons directly involved in
the administration of the Summer Work
Travel Program.

(5) Change to information collected by
the Department of State: The existing
Placement Report data collection is a
current collection required by all
Summer Work Travel sponsors and
doesn’t impose any further record
keeping burden. Further, the
Department anticipates that the
electronic spreadsheet template that
will be provided to sponsors for
reporting purposes will reduce
sponsors’ recordkeeping burden and
will eliminate their need to submit
semi-annual placement reports in a
paper report format. A planned Foreign
Entity Report is expected to place a
minimal additional administrative
burden on the 53 currently designated
Summer Work Travel program sponsors.
The Department believes that the
requested information is currently
collected by sponsors in their routine
administration of their programs. The
additional regulatory requirements for
documenting interviews and monthly
contact with participants are already a
standard business practice for some
sponsors. The Department outlines the
increased cost and burden hours
associated with this collection
requirement and discussed it fully in
the Regulatory Flexibility Act/Executive
Order 13272: Small Business section
above and also below.

(6) You may submit comments by any
of the following methods:

e Persons with access to the Internet
may also view this notice and provide
comments by going to the
regulations.gov Web site at: http://
www.regulations.gov/index.cfm.

e E-mail: JExchanges@State.gov.

e Mail (paper, disk, or CD-ROM
submissions): U.S. Department of State,
ECA/EC/D, SA-5, Floor 5, 2200 C Street,
NW., Washington, DC 20522-0505,
Attn: Federal Register Notice Response.
You must include the DS form number,
information collection title, and OMB
control number in any correspondence.

(7) The Department seeks public
comment on:

e Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

¢ The accuracy of the agency’s
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

e The quality, utility, and clarity of
the information to be collected; and
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e How to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

(8) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: The total number of
respondents is estimated to be those 53
organizations designated by the
Department to conduct the Summer
Work Travel Program activities.

(9) An estimate of the total annual
public burden (in hours) associated with
the collection: The Department
calculates that these new requirements
may require up to three additional hours
of work per placement for those
program sponsors that are not currently
documenting participant interviews or
actively maintaining monthly contact
with their program participants. The
Foreign Entity Report is estimated at
one burden hour, documenting
participant interviews as 30 minutes,
and the documentation of monthly
contacts at 20 minutes per month.
Under the current collection, the semi-
annual placement report already is
estimated at 4 burden hours under the
current paper format. This burden is
expected to be reduced based on the
new electronic template that will be
provided to all Summer Work Travel
sponsors. The Department estimates that
for 60,000 of the 120,000 annual
Summer Work Travel placements, no
additional burden will be imposed to
the given current business practices of
some sponsors. Thus, for the remaining
60,000 participant placements an
additional 180,000 hours of work will
be imposed on those sponsors not
currently maintaining monthly contact
with their participants or properly
documenting participant interviews.

List of Subjects in 22 CFR Part 62

Cultural exchange programs,
Reporting and recordkeeping
requirements.

Accordingly, 22 CFR Part 62 is
amended as follows:

PART 62—EXCHANGE VISITOR
PROGRAM

m 1. The authority citation for Part 62
continues to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(]), 1182,
1184, 1258; 22 U.S.C. 1431-1442, 2451 et
seq.; Foreign Affairs Reform and
Restructuring Act of 1998, Pub. L. 105-277,
Div. G, 112 Stat. 2681 et seq.; Reorganization

Plan No. 2 of 1977, 3 CFR, 1977 Comp. p.
200; E.O. 12048 of March 27, 1978; 3 CFR,
1978 Comp. p. 168; the Illegal Immigration
Reform and Immigrant Responsibility Act
(IIRIRA) of 1996, Pub. L. 104-208, Div. C, 110
Stat. 3009546, as amended; Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA
PATRIOT ACT), Pub. L. 107-56, section 416,
115 Stat. 354; and the Enhanced Border
Security and Visa Entry Reform Act of 2002,
Pub. L. 107-173, 116 Stat. 543.

m 2. §62.32 isrevised to read as follows:

§62.32 Summer work travel.

(a) Introduction. These regulations
govern program participation in
Summer Work Travel programs
conducted by Department of State-
designated sponsors pursuant to the
authority granted the Department of
State under Public Law 105-277.

(b) Purpose. The purpose of this
program is to provide bona fide foreign
students who are enrolled full-time and
pursuing studies at accredited post-
secondary academic institutions located
outside the United States with the
opportunity to work and travel in the
United States for the shorter of four
months or the length of the long break
between academic years at the schools
they attend (i.e., the summer break).

(c) Duration of participation. Summer
work travel participants are authorized
to participate in the Exchange Visitor
Program for up to four months during
their official summer breaks. Extensions
of program participation are not
permitted.

(d) Participant screening and
selection. In addition to satisfying the
requirements set forth at § 62.10(a),
sponsors are solely responsible for
adequately screening and making the
final selection of their program
participants and at a minimum must:

(1) Conduct and document interviews
with potential participants either in-
person or by video-conference;

(2) Ensure that selected applicants
have English language skills sufficient
to successfully function on a day-to-day
basis in their work environments.
Sponsors must verify each participant’s
English language proficiency either
through a recognized language test
administered by an academic institution
or English language school or through
the required documented interview; and

(3) Confirm that at the time of
application, applicants (including final
year students) are enrolled full-time and
pursuing studies at accredited post-
secondary academic institutions located
outside of the United States and have
successfully completed at least one
semester, or equivalent, of post-
secondary academic study.

(e) Participant orientation. In addition
to satisfying the requirements set forth
at §62.10(b) and (c), sponsors must
provide program participants, prior to
participants’ departures from their home
countries, the following information
and/or documentation:

(1) A copy of the Department of
State’s Summer Work Travel Participant
Letter;

(2) A copy of the Department of
State’s Summer Work Travel Program
Brochure;

(3) The Department of State’s toll-free
help line telephone number;

(4) The sponsor’s 24/7 immediate
contact telephone number;

(5) Information advising participants
of their obligation to notify their
sponsors when they arrive in the United
States and to provide information,
within 10 days, of any change in jobs or
residences; and

(6) Information concerning any
contractual obligations related to
participants’ acceptance of paid
employment in the United States, if
employment has been pre-arranged.

(f) Participant placement. Sponsors
and foreign entities (i.e., overseas agents
or partners acting on their behalf) may
not pay or otherwise provide any
incentive to host employers to accept
program participants for job placements.
Sponsors must confirm the placements
of all Summer Work Travel participants
before the participants may start work,
at a minimum, by verifying the terms
and conditions of such employment and
vetting their identified host employers
as set forth at § 62.32(1).

(1) Sponsors of participants who are
nationals of non-Visa Waiver Program
countries must:

(i) Ensure that all such participants
enter the United States with job
placements secured in advance by the
sponsors (direct-placement) or by the
participants (self-placement);

(ii) Fully vet and confirm such
placements in advance of placement by,
at a minimum, verifying the terms and
conditions of such employment and
fully vetting their identified host
employers as set forth at § 62.32(1); and

(iii) Enter the participants’ host
employers, sites of activities, and job
titles in SEVIS prior to issuing their
Forms DS-2019.

(2) Sponsors of participants who are
nationals of Visa Waiver Program
countries must:

(i) Ensure that participants who enter
the United States without job
placements secured in advance are
nationals of Visa Waiver Program
countries;

(ii) Ensure that such participants
receive pre-departure information that



23184

Federal Register/Vol. 76, No. 80/ Tuesday, April 26, 2011/Rules and Regulations

explains how to seek employment and
secure lodging in the United States;

(iii) Maintain and provide such
participants with a roster of bona fide
job listings equal to or greater than the
number of participants who entered the
United States without pre-arranged and
confirmed job placements;

(iv) Ensure that such participants
have sufficient financial resources to
support themselves during their search
for employment;

(v) Undertake reasonable efforts to
assist any such participant who has not
found suitable employment within two
weeks of commencing his or her job
search; and

(vi) Instruct participants of their
obligation to notify their sponsors when
they obtain job offers.

(g) Participant compensation.
Sponsors must inform program
participants of Federal Minimum Wage
requirements and ensure that at a
minimum participants are compensated
at the prevailing local wage, which must
meet the higher of either the applicable
state or the Federal minimum wage
requirement, including payment for
overtime in accordance with state-
specific employment laws.

(h) Monitoring. Sponsors must:

(1) Maintain, at a minimum, a
monthly schedule of personal contact
with program participants. Such contact
may be in-person, by telephone, or via
electronic mail and must be properly
documented. Sponsors must ensure that
issues affecting the participants’ health,
safety, and welfare identified through
such contacts are promptly and
appropriately addressed; and

(2) Ensure appropriate assistance is
provided to participants on an as-
needed basis and that sponsors are
available to participants (and host
employers) to assist as facilitators,
counselors, and information resources.

(i) Internal controls. Sponsors must
utilize organization-specific standard
operating procedures for training and
supervising all organization employees.
In addition, sponsors must establish
internal controls to ensure that host
employers and/or foreign entities
comply with the terms of agreements
with such third parties involved in the
administration of the sponsors’
exchange visitor programs, i.e., affect
the core programmatic functions.

(j) Sponsors’ use of third parties.

(1) If sponsors utilize foreign entities to
assist in fulfilling the sponsors’ core
programmatic functions that may be
conducted outside the United States
(i.e., screening, selection, and
orientation), they must obtain written
and executed agreements with such
third parties. For the purpose of this

section, U.S. entities operating outside
the United States (or its possessions or
territories) are considered foreign
entities. These agreements must outline
the obligations and full relationship
between the sponsors and such third
parties on all matters involving the
administration of the sponsors’
exchange visitor programs;

(2) Written and executed agreements
between sponsors and foreign entities
acting on their behalf must delineate the
respective responsibilities of the
sponsors and third parties and include:

(i) Annually updated price lists for
Summer Work Travel programs
marketed by the foreign entities;

(ii) Representations that such foreign
entities will not engage in, permit the
use of, or otherwise cooperate or
contract with other third parties
(including staffing or employment
agencies or subcontractors) for the
purpose of recruiting or outsourcing any
core programmatic functions covered by
the agreement (i.e., screening, selection,
and orientation); and

(iii) Confirmation that the foreign
entities agree not to pay or provide
incentives to host employers in the
United States to accept program
participants for job placements.

(3) Sponsors may utilize only host
employers to assist in fulfilling the
sponsors’ core programmatic functions
that are generally conducted within the
United States (i.e., orientation and
monitoring). Sponsors may not engage
third parties other than host employers;
and host employers may not engage or
subcontract any third parties to assist in
fulfilling these functions.

(k) Screening and vetting of foreign
entities. Sponsors must undertake
appropriate due diligence in the review
of potential overseas agents or partners
who assist in fulfilling the sponsors’
core programmatic functions that may
be conducted outside the United States
(i.e., screening, selection, and
orientation) and must, at a minimum,
review the following documentation for
each potential overseas agent or partner:

(1) Proof of business licensing and/or
registration to enable it to conduct
business in the venue(s) where it
operates;

(2) Disclosure of any previous
bankruptcy and of any pending legal
actions;

(3) Written references from three
current business associates or partner
organizations;

(4) Summary of previous experience
conducting J-1 Exchange Visitor
Program activities;

(5) Criminal background check reports
(including original and English

translation) for all owners and officers
of the organization; and

(6) A copy of the sponsor-approved
advertising materials the overseas agent
or partner intends to use to market the
sponsor’s program (including original
and English translation).

(1) Vetting host employers.

(1) Sponsors must adequately vet all
potential host employers of Summer
Work Travel program participants to
confirm that the job offers are viable and
at a minimum sponsors must:

(i) Make direct contact in person or by
telephone with host employers to verify
the business owners’/managers’ names,
telephone numbers, email addresses,
street addresses, and professional
activities;

(ii) Utilize publicly available
information (i.e., Web sites of
Secretaries of States, advertisements,
brochures, Web sites, and/or feedback
from prior participants) to confirm that
all job offers have been made by viable
business entities;

(iii) Obtain and verify the host
employers’ Employer Identification
Numbers used for tax purposes; and

(iv) Verify the Worker’s Compensation
Insurance Policy or equivalent in each
state where a participant will be placed
or, if applicable, evidence of that state’s
exemption from requirement of such
coverage.

(m) Host employer obligations.
Sponsors must ensure that employers of
Summer Work Travel program
participants:

(1) Provide participants the number of
hours of paid employment per week as
identified on the job offer and agreed to
when the sponsors vetted the jobs;

(2) Pay those participants eligible for
overtime worked in accordance with
applicable state or federal law;

(3) Notify sponsors promptly when
participants arrive at the work sites to
begin their programs; when there are
any changes or deviations in the job
placements during the participants’
programs; when participants are not
meeting the requirements of their job
placements; or when participants leave
their position ahead of their planned
departure; and

(4) Contact sponsors immediately in
the event of any emergency involving
participants or any situation that
impacts the welfare of participants.

(n) Reporting requirements. Sponsors
must electronically submit the following
reports utilizing Department-provided
templates:

(1) A Placement Report, on January 31
and July 31 of each year, identifying all
Summer Work Travel exchange visitor
participants who began an exchange
program during the preceding six-month
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period. The report must include the
exchange visitors’ names, SEVIS
Identification Numbers (or other
Department-mandated participant
identification numbers), countries of
citizenship or legal permanent
residence, names of employers, the
length of time it took non-pre-placed
participants to secure job placements,
and other information the Department
may deem essential. For participants
who change jobs or have multiple jobs
during their programs, the report must
include all such placements; and

(2) Sponsors are required to maintain
current listings of all foreign agents or
partners on the Foreign Entity Report by
promptly informing the Department of
any additions, deletions, or changes to
overseas partner information by
submitting new versions of the report
that reflect all current information. The
report must include the names,
addresses, and contact information (i.e.,
telephone numbers and email
addresses) of all foreign entities that
assist the sponsors in fulfilling the
provision of core program services, and
other information the Department may
deem essential. Sponsors may utilize
only vetted foreign entities identified in
the report to assist in fulfilling the
sponsors’ core programmatic functions
outside the United States.

(o) Program exclusions. U.S. sponsors
must not place participants:

(1) In any position in the adult
entertainment industry;

(2) In sales positions that require
participants to purchase inventory that
they must sell in order to support
themselves;

(3) In domestic help positions in
private homes (e.g., child care, elder
care, gardener, chauffeur);

(4) As pedicab or rolling chair drivers
or operators;

(5) As operators of vehicles or vessels
that carry passengers for hire and/or for
which commercial drivers licenses are
required;

(6) In any position related to clinical
care that involves patient contact; or

(7) In any position that could bring
notoriety or disrepute to the Exchange
Visitor Program.

Dated: April 21, 2011.
Stanley S. Colvin,

Deputy Assistant Secretary for Private Sector
Exchange, Bureau of Educational and
Cultural Affairs, Department of State.

[FR Doc. 2011-10079 Filed 4-25-11; 8:45 am]
BILLING CODE 4710-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—2009-0996]

Hydroplane Races Within the Captain
of the Port Puget Sound Area of
Responsibility

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Special Local Regulation,
Hydroplane Races within the Captain of
the Port Puget Sound Area of
Responsibility for the Tastin’ n’ Racin’
hydroplane event in Lake Sammamish,
WA from 9 a.m. through 6 p.m. on June
11, 2011 and from 9 a.m. through 6 p.m.
on June 12, 2011. This action is
necessary to restrict vessel movement in
the vicinity of the race courses thereby
ensuring the safety of participants and
spectators during these events. During
the enforcement period non-participant
vessels are prohibited from entering the
designated race areas. Spectator craft
entering, exiting or moving within the
spectator area must operate at speeds
which will create a minimum wake.

DATES: The regulations in 33 CFR
100.1308 will be enforced from 9 a.m.
through 6 p.m. on June 11, 2011 and
from 9 a.m. through 6 p.m. on June 12,
2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Ensign Anthony P. LaBoy,
Sector Puget Sound Waterways
Management Division, Coast Guard;
telephone 206-217-6323, e-mail
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard is providing notice of
enforcement of the Special Local
Regulation for Hydroplane Races within
the Captain of the Port Puget Sound
Area of Responsibility 33 CFR 100.1308.
The Lake Sammamish area, 33 CFR
100.1308(a)(3) will be enforced on June
11, 2011, from 9 a.m. to 6 p.m. and on
June 12, 2011 from 9 a.m. to 6 p.m.
These regulations can be found in the
March 29, 2011 issue of the Federal
Register (76 FR 17341).

Under the provisions of 33 CFR
100.1308, the regulated area shall be
closed for the duration of the event to
all vessel traffic not participating in the
event and authorized by the event
sponsor or Coast Guard Patrol
Commander.

When this special local regulation is
enforced, non-participant vessels are
prohibited from entering the designated
race areas unless authorized by the
designated on-scene Patrol Commander.
Spectator craft may remain in
designated spectator areas but must
follow the directions of the designated
on-scene Patrol Commander. The event
sponsor may also function as the
designated on-scene Patrol Commander.
Spectator craft entering, exiting or
moving within the spectator area must
operate at speeds which will create a
minimum wake.

Emergency Signaling: A succession of
sharp, short signals by whistle or horn
from vessels patrolling the areas under
the discretion of the designated on-
scene Patrol Commander shall serve as
a signal to stop. Vessels signaled shall
stop and shall comply with the orders
of the patrol vessel. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

This notice is issued under authority
of 33 CFR 100.1308 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners. If the
Captain of the Port determines that the
regulated area need not be enforced for
the full duration stated in this notice, he
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.

Dated: April 11, 2011.
S.J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2011-9985 Filed 4—25-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2010-0612]

RIN 1625-AA09

Drawbridge Operation Regulation; Isle

of Wight (Sinepuxent) Bay, Ocean City,
MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the US 50 Bridge over Isle of Wight
(Sinepuxent) Bay, mile 0.5, at Ocean
City, MD. This rule will require any
mariner requesting an opening in the
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evening hours during the off-season, to
do so before the tender office has
vacated for the night. The change will
ensure draw tender availability for
openings. The Coast Guard is also
changing the waterway location from
Isle of Wight Bay to Isle of Wight
(Sinepuxent) Bay. This change is
necessary because the waterway is
known locally as both Isle of Wight Bay
and Sinepuxent Bay. This change will
ensure there is no confusion as to the
referenced waterway.

DATES: This rule is effective May 26,
2011.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2010—
0612 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0612 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Ms. Lindsey Middleton, Fifth
District Bridge Administration Division,
Coast Guard; telephone 757-398-6629,
e-mail Lindsey.R.Middleton@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 9, 2010, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulation: Isle of Wight (Sinepuxent)
Bay, Ocean City, MD in the Federal
Register (75 FR 236). We received no
comments on the proposed rule. No
public meeting was requested, and none

was held.

Basis and Purpose

The Maryland Department of
Transportation (MdTA) has requested a
change to the operating procedure for
the double-leaf bascule US 50 Bridge.
This change would require that the
draw shall open on signal; except that,
from 6 p.m. to 6 a.m., from October 1
to April 30 of every year, the draw shall
open on signal if notice is given to the
bridge tender before 6 p.m.

The current regulation, set out in 33
CFR 117.559, requires that the US 50

Bridge over Isle of Wight (Sinepuxent)
Bay, mile 0.5, at Ocean City, with a
vertical clearance of 13 feet above mean
high tide in the closed position, shall
open on signal; except from October 1
through April 30 from 6 p.m. to 6 a.m.,
the draw shall open if at least three
hours notice is given and from May 25
through September 15, from 9:25 a.m. to
9:55 p.m., the draw shall open at 25
minutes after and 55 minutes after the
hour for a maximum of five minutes to
let accumulated vessels pass, except
that, on Saturdays from 1 p.m. to 5 p.m.,
the draw shall open on the hour for all
waiting vessels and shall remain in the
open position until all waiting vessels
pass.

According to the draw tender logs for
the past three years, furnished by
MdTA, there have been few to no
requests for bridge openings from
October 1 to April 30, between the
hours of 6 p.m. and 6 a.m. By providing
notice to the bridge tender before 6 p.m.,
mariners can plan their transits and
minimize delay in accordance with the
proposed rule. The majority of the
waterway traffic at this bridge site is
seasonal recreational boaters. October 1
through April 30 is considered out-of-
season and has minimal waterway
traffic.

The current regulation, set out in 33
CFR 117.559, locates this waterway as
Isle of Wight Bay, mile 0.5, at Ocean
City, MD. Local mariners refer to this
waterway location as both the Isle of
Wight Bay and the Sinepuxent Bay. To
clarify any confusion mariners may
have, this waterway location will be
cited as Isle of Wight (Sinepuxent) Bay,
mile 0.5, at Ocean City, MD in the
Federal Register.

Discussion of Comments and Changes

No comments were received on the
proposed rule and no changes were
made to the proposed rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The changes are expected to have
minimal impact on maritime traffic

transiting the bridge. Mariners can plan
their trips in accordance with the
scheduled bridge openings to minimize
delays.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels needing to transit through the
bridge from 6 p.m. to 6 a.m. from
October 1 to April 30. This action will
not have a significant economic impact
on a substantial number of small entities
because the rule adds minimal
restrictions to the movement of
navigation, by requiring mariners from
October 1 to April 30, from 6 p.m. to
6 a.m., to give notice to the bridge
tender before 6 p.m.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
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their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends
33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Section 117.559 is revised to read
as follows:

§117.559 Isle of Wight (Sinepuxent) Bay.
The draw of the US 50 Bridge, mile
0.5, at Ocean City, shall open on signal,

except:
(a) From October 1 through April 30,
from 6 p.m. to 6 a.m., the draw shall

open if notice has been given to the
bridge tender before 6 p.m.

(b) From May 25 through September
15, from 9:25 a.m. to 9:55 p.m., the draw
shall open at 25 minutes after and 55
minutes after the hour for a maximum
of five minutes to let accumulated
vessels pass, except that on Saturdays,
from 1 p.m. to 5 p.m., the draw shall
open on the hour for all waiting vessels
and shall remain in the open position
until all waiting vessels pass.

Dated: April 13, 2011.
William D. Lee,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. 2011-9987 Filed 4-25-11; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG-2011-0276]

Drawbridge Operation Regulation; New
Jersey Intracoastal Waterway (NJICW),
Beach Thorofare, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Route 30/
Absecon Boulevard Bridge across Beach
Thorofare, at NJICW mile 67.2, at
Atlantic City, NJ. This deviation is
necessary to facilitate extensive
rehabilitation and maintenance in order
to maintain the bridge’s operational
integrity. Under this deviation, the
bascule lift span of the drawbridge will
remain in the closed-to-navigation
position for the extent of the effective
period.

DATES: This deviation is effective from
7 a.m. on September 16, 2011 through
11:59 p.m. on January 13, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0276 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0276 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
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between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District; telephone 757-398-6222,
e-mail Waverly.W.Gregory@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION: The New
Jersey Department of Transportation
(NJDOT) owns and operates the bascule-
lift span of the Route 30/Absecon
Boulevard Bridge across Beach
Thorofare along the NJICW, at Atlantic
City, NJ. The bridge has a vertical
clearance, in the closed position, to
vessels of 20 feet, above mean high
water. The current operating regulations
are outlined at 33 CFR 117.733(e),
which require that the bridge shall open
on signal but only if at least four hours
of notice is given; except that from
April 1 through October 31, from 7 a.m.
to 11 p.m., the draw need only open on
the hour.

The contractor, IEW Construction
Group, on behalf of NJDOT, has
requested a temporary deviation to the
existing regulations for the Route 30/
Absecon Boulevard Bridge in order to
facilitate necessary repairs. The work
primarily consists of replacing span
locks, substructure and superstructure
structural repairs, seismic retrofit of
piers, cleaning and painting bearings,
upgrading the mechanical and electrical
systems and renovating the operator and
gate house. Under this deviation, the
bascule lift span of the drawbridge will
be maintained in the closed-to-
navigation position from 7 a.m. on
September 16, 2011, through 11:59 p.m.
on January 13, 2012.

Bridge opening data, supplied by
NJDOT and reviewed by the Coast
Guard, revealed vessel openings of the
draw span between the months of
September and December in 2010 and in
January 2011. Specifically, in 2010 from
September through December, the
bridge opened, respectively, 59, 37, 19,
and 4 times for vessels; and, in January
2011, the bridge opened only 3 times for
vessels.

The Coast Guard will inform the users
of the waterway through our Local and
Broadcast Notices to Mariners of the
closure period so that vessels can
arrange their transits to minimize any
impact caused by the temporary
deviation.

Under this deviation, the navigable
channel will not be obstructed so
vessels that can pass under the bridge

without a bridge opening may continue
to do so at anytime. The Atlantic Ocean
is an alternate route for vessels with
mast heights greater than 20 feet. Due to
the nature and extent of the scheduled
maintenance, the drawbridge will be
unable to open in the event of an
emergency.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulation
is authorized under 33 CFR 117.35.

Dated: April 12, 2011.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. 2011-9988 Filed 4-25-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2011-0262]
Drawbridge Operation Regulation;
Sacramento River, Sacramento, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Tower
Drawbridge across the Sacramento
River, mile 59.0, at Sacramento, CA. The
deviation is necessary to allow the
community to participate in the Roger’s
Jewelry Bicycle Ride. This deviation
allows the bridge to remain in the
closed-to-navigation position during the
event.

DATES: This deviation is effective from
10 a.m. to 11 a.m. on May 21, 2011.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0262 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0262 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

e-mail David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, e-mail
David.H.Sulouff@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
California Department of Transportation
has requested a temporary change to the
operation of the Tower Drawbridge,
mile 59.0, Sacramento River, at
Sacramento, CA. The Tower Drawbridge
navigation span provides a vertical
clearance of 30 feet above Mean High
Water in the closed-to-navigation
position. The draw opens on signal from
May 1 through October 31 from 6 a.m.
to 10 p.m. and from November 1
through April 30 from 9 a.m. to 5 p.m.
At all other times the draw shall open
on signal if at least four hours notice is
given, as required by 33 CFR 117.189(a).
Navigation on the waterway is
commercial and recreational.

The drawspan will be secured in the
closed-to-navigation position from
10 a.m. to 11 a.m. on May 21, 2011 to
allow the community to participate in
the Roger’s Jewelry Bicycle Ride. This
temporary deviation has been
coordinated with waterway users. There
are no scheduled river boat cruises or
anticipated levee maintenance during
this deviation period. No objections to
the proposed temporary deviation were
raised.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time. In the event of an emergency the
drawspan can be opened with 15
minutes advance notice.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: April 7, 2011.

D.H. Sulouff,

District Bridge Chief, Eleventh Coast Guard
District.

[FR Doc. 2011-9989 Filed 4-25-11; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0212]
RIN 1625-AA00

Safety Zone; Pensacola Bay;
Pensacola, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a portion of Pensacola Bay including all
waters represented by positions
30°20740.73” N 087°17'19.73” W,
30°20"11.12” N 087°17°20.31” W,
30°20°41.51” N 087°15’01.15” W, and
30°20'11.76” N 087°15’01.18” W creating
a box, referred to as the “Show Box”.
This action is necessary for the
protection of persons and vessels on
navigable waters during the Blue
Angels’ air show. Entry into, transiting
or anchoring in this zone is prohibited
to all vessels, mariners, and persons
unless specifically authorized by the
Captain of the Port (COTP) Mobile or a
designated representative.

DATES: This rule is effective and
enforceable with actual notice from May
3, 2011, through May 4, 2011. Exact
enforcement times will be published in
the Local Notice to Mariners and
broadcasted via a Safety Broadcast
Notice to Mariners.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0212 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0212 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays
and U.S. Coast Guard Sector Mobile
(spw), Building 102, Brookley Complex
South Broad Street Mobile, AL 36615,
between 8:00 a.m. and 3:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Lisa G. Hartley,
Coast Guard Sector Mobile, Waterways
Division; telephone 251-441-6512 or
e-mail Lisa.G.Hartley@uscg.mil. If you
have questions on viewing the docket,

call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is insufficient time to publish a NPRM.
The Coast Guard received an
application for a Marine Event Permit
on March 23, 2011, from Naval Air
Station Pensacola, in Pensacola, FL of
their intentions to hold an aerobatic
display over Pensacola Bay, Pensacola,
FL. Publishing a NPRM is impracticable
because it would delay the required
safety zone’s effective date and
immediate action is needed to protect
persons and vessels from safety hazards
associated with the aerobatic display.
The safety zone will be enforced for
short durations during a two-day period.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than
30 days after publication in the Federal
Register. The Coast Guard received an
application for a Marine Event Permit
on March 23, 2011, from Naval Air
Station Pensacola, in Pensacola, FL of
their intentions to hold an aerobatic
display over Pensacola Bay, Pensacola,
FL. Additionally, this rule is temporary
and will only be enforced for short
durations during a two-day period while
the aerobatic displays are taking place.
Providing a 30 day notice period would
delay the effective date and is
impracticable because immediate action
is needed to protect persons and vessels
from safety hazards associated with the
aerobatic displays.

Background and Purpose

Naval Air Station Pensacola’s Blue
Angel Air Show will take place over a
portion of Pensacola Bay, Pensacola, FL
and poses significant safety hazards to
both vessels and mariners operating in
or near the air show area referred to as
the “Show Box”. Due to FAA directive
8900.1, this waterway must be closed to
transiting watercraft to sterilize the
“Show box” during the performances by

the U.S. Navy Blue Angels. The COTP
Mobile is establishing a temporary
safety zone for a portion of Pensacola
Bay, Pensacola, FL, to protect persons
and vessels during the air performances.
The COTP anticipates minimal impact
on vessel traffic due to this regulation.
However, this safety zone is deemed
necessary for the protection of life and
property within the COTP Mobile zone.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for a portion of
Pensacola Bay including all waters
represented by positions 30°20°40.73” N
087°1719.73” W, 30°20'11.12" N
087°1720.31” W, 30°20'41.51” N
087°15’01.15” W, and 30°20"11.76” N
087°15’01.18” W creating a box, referred
to as the “Show Box”. This temporary
rule will protect the safety of life and
property in this area. Entry into,
transiting or anchoring in this zone is
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the COTP Mobile or a designated
representative.

The COTP may be contacted by
telephone at 251-441-5976. The COTP
Mobile or a designated representative
will inform the public through
broadcast notice to mariners of changes
in the effective period and enforcement
times for the safety zone. This rule is
effective from May 3, 2011, through
May 4, 2011.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The safety zone listed in this rule will
restrict vessel traffic from entering,
transiting or anchoring in a small
portion of Pensacola Bay only during
certain times over a two-day period. The
effect of this regulation will not be
significant for several reasons: (1) This
rule will only affect vessel traffic for a
short duration; (2) vessels may request
permission from the COTP to transit
through the safety zone; and (3) the


http://www.regulations.gov
mailto:Lisa.G.Hartley@uscg.mil

23190 Federal Register/Vol.

76, No. 80/Tuesday, April 26, 2011/Rules and Regulations

impacts on routine navigation are
expected to be minimal. Notifications to
the marine community will be made
through local notice to mariners and
broadcast notice to mariners. These
notifications will allow the public to
plan operations around the affected
area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
affected portions of Pensacola Bay
during the Naval Air Station Pensacola’s
Blue Angels Air Show. This safety zone
will not have a significant economic
impact on a substantial number of small
entities for the following reasons: the
zone is limited in size, is of short
duration and vessel traffic may request
permission from the COTP Mobile or a
designated representative to enter or
transit through the zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process. Small businesses
may send comments on the actions of
Federal employees who enforce, or
otherwise determine compliance with,
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247). The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves safety for the public and
environment and is not expected to
result in any significant adverse
environmental impact as described in
NEPA. An environmental analysis
checklist and a categorical exclusion
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determination will be made available as
directed under the ADDRESSES section.

List of Subjects 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T08-0212 to read as
follows:

§165.T08-0212 Safety Zone; Pensacola
Bay; Pensacola, FL.

(a) Location. The following area is a
safety zone: a portion of Pensacola Bay
including all waters represented by
positions 30°20°40.73” N 087°17/19.73”
W, 30°20°11.12” N 087°17°20.31” W,
30°2041.51” N 087°15’01.15” W, and
30°20"11.76” N 087°15’01.18” W creating
a box, referred to as the “Show Box”.

(b) Enforcement dates. This rule will
be enforced from May 3, 2011, through
May 4, 2011.

(c) Regulations. (1) In accordance with
the general regulations in § 165 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port Mobile or a designated
representative.

(2) Persons or vessels desiring to enter
into or passage through the zone must
request permission from the Captain of
the Port Mobile or a designated
representative.

They may be contacted on VHF-FM
channels 16 or by telephone at 251—
441-5976.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the Captain of the
Port or designated representative.
Designated representatives include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

(d) Informational broadcasts: The
Captain of the Port or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the safety
zone as well as any changes in the
planned schedule.

Dated: April 5, 2011.
D.J. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2011-9990 Filed 4-25-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 167
[Docket No. USCG-2002-12702]
RIN 1625-AA48

Traffic Separation Schemes: In the
Strait of Juan de Fuca and Its
Approaches; in Puget Sound and its
Approaches; and in Haro Strait,
Boundary Pass, and the Strait of
Georgia

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is finalizing
without change its November 19, 2010,
interim rule codifying traffic separation
schemes in the Strait of Juan de Fuca
and its Approaches; in Puget Sound and
its Approaches; and in Haro Strait,
Boundary Pass, and the Strait of
Georgia. The Coast Guard established
these traffic separation schemes under
authority of the Ports and Waterways
Safety Act.

DATES: This final rule is effective May
26, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2002—12702 and are
available for inspection or copying at
the Docket Management Facility (M—-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590-0001, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may also find this docket on the Internet
by going to http://www.regulations.gov,
inserting USCG-2002—-12702 in the
“Keyword” box, and then clicking
“Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule,
contact Mr. George Detweiler, U.S. Coast
Guard Office of Navigation Systems,
telephone 202-372-1566, or e-mail
George.H.Detweiler@uscg.mil. If you
have questions about viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

1. Abbreviations
1I. Regulatory History
III. Basis and Purpose
IV. Discussion of Comments and Changes
V. Regulatory Analyses
A. Executive Order 12866 and Executive
Order 13563
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

2004 Act Coast Guard and Maritime
Transportation Act of 2004

ATBA Area to be Avoided

CFR Code of Federal Regulations

CTVS Cooperative Vessel Traffic Service

DHS Department of Homeland Security

FR Federal Register

IMO International Maritime Organization

NPRM Notice of Proposed Rulemaking

NOAA National Oceanic and Atmospheric
Administration

PARS Port Access Route Study

PWSA Ports and Waterways Safety Act

SNPRM  Supplemental Notice of Proposed
Rulemaking

TSS Traffic Separation Scheme

U.S.C. United States Code

VTS vessel traffic service

II. Regulatory History

On August 27, 2002, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled “Traffic
Separation Schemes: In the Strait of
Juan de Fuca and its Approaches; in
Puget Sound and its Approaches; and in
Haro Strait, Boundary Pass, and the
Strait of Georgia” in the Federal Register
(67 FR 54981). We received nine letters
commenting on the NPRM. The
commenters did not request a public
meeting, and none was held.

On November 19, 2010, the Coast
Guard published an interim rule (75 FR
70818) that codified existing Traffic
Separation Schemes (TSSs) in the Strait
of Juan de Fuca and its Approaches; in
Puget Sound and its Approaches; and in
Haro Strait, Boundary Pass, and the
Strait of Georgia. The Coast Guard did
not publish a Supplemental Notice of
Proposed Rulemaking (SNPRM) for this
rule, citing the Administrative
Procedure Act “good cause” exception at
5 U.S.C. 553(b)(B) in the interim rule.
The interim rule sought comments on
the enumerated Traffic Separation
Schemes. The comment period closed
January 3, 2011, and we received no
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public comments on the interim rule.
No public meeting was requested and
none was held. The interim rule became
effective on January 18, 2011. There are
no changes from the interim rule to this
final rule.

III. Basis and Purpose

With this rule the Coast Guard
finalizes the codification of the traffic
separation schemes (TSSs) identified
above. The Coast Guard created each of
these TSSs after conducting a Port
Access Route Study (PARS) in
accordance with the Ports and
Waterways Safety Act (PAWSA) 33
U.S.C. 1221-1232. Each TSS that is part
of this rulemaking is shown on nautical
charts, is described in the United States
Coast Pilot, was implemented by the
International Maritime Organization,
and is described in “Ships Routeing,”
Tenth Edition, 2010. Each TSS has also
been codified in the CFR since January
18, 2011, when the interim rule became
effective. For a full discussion of the
basis and purpose of this rulemaking see
the interim rule (75 FR 70818, 70819).

IV. Discussion of Comments and
Changes

We received no public comments in
response to our interim rule.
Accordingly, the Coast Guard has made
no changes in this final rule. A full
discussion of the provisions of this rule
may be found in the “Discussion of
Interim Rule” section of the interim rule.
(75 FR 70818, at 70820).

V. Regulatory Analyses

We developed this final rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

A. Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

As previously discussed, the TSSs
finalized by this final rule were codified
by the interim rule, implemented by
IMO, and are reflected on current
nautical charts and in nautical
publications. We anticipate no
increased costs for vessels traveling
within the aforementioned areas. These
internationally recognized traffic

separation schemes provide better
routing order and predictability,
increase maritime safety, and reduce the
potential for collisions, groundings, and
hazardous cargo spills.

By finalizing the interim rule, we
complete the process of recording the
latitudes and longitudes of the TSSs’
coordinates in the CFR tables and make
it easier for the public to reference our
regulations when recommending
modifications or other operational
considerations. This rule finalizes
incorporation of the TSSs in the CFRs
and does not impact mariner actions or
expectations.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this final rule has a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

As this rule serves to finalize in the
CFR TSSs that have already been
implemented, we estimate that there
will be no increased costs due to this
rule.

Therefore, the Coast Guard certifies,
under 5 U.S.C. 605(b), that this final
rule does not have a significant
economic impact on a substantial
number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment to the Docket Management

Facility at the address under ADDRESSES.

In your comment, explain why you
think it qualifies and how and to what
degree this rule would economically
affect it.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If you
believe that this rule affects your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Mr. George
Detweiler, Office of Navigation Systems,
telephone 202—-372-1566. The Coast
Guard will not retaliate against small
entities that question or complain about

this rule or any policy or action of the
Coast Guard.

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them.

We have analyzed this rule under that
Order and have determined that it has
implications of federalism. Conflict
preemption principles apply to PWSA
Title I, and the TSSs in this rule are
issued under the authority of PWSA
Title I. These TSSs are specifically
intended to have preemptive impact
over State law covering the same subject
matter in the same geographic area.

Title I of PWSA (33 U.S.C. 1221 et
seq.) authorizes the Secretary to issue
regulations to designate TSSs to provide
safe access routes for the movement of
vessel traffic proceeding to or from ports
or places subject to the jurisdiction of
the United States. In enacting the PWSA
in 1972, Congress found that advance
planning and consultation with the
affected States and other stakeholders
was necessary in the development and
implementation of a TSS. Throughout
the history of the development of the
TSSs that are the subject of this rule, we
consulted with the affected State and
Federal pilots’ associations, vessel
operators, users, United States and
Canadian Vessel Traffic Services,
Canadian Coast Guard and Transport
Canada representatives, environmental
advocacy groups, Native American
tribal groups, and all affected
stakeholders.

Presently, there are no Washington
State laws or regulations concerning the
same subjects as those contained in this
rule. We understand that the State does
not contemplate issuing any such
regulations. It should be noted that, by
virtue of the PWSA authority, the TSSs
in this rule preempt any State rule on
the same subject.

Foreign vessel owners and operators
usually become aware of TSSs when the
TSSs are added to the United States
Coast Pilot and the nautical charts that
are required by 33 CFR 164.33 to be on
each ship operating in U.S. waters.
Foreign vessel owners and operators
also become aware of TSSs through
their national IMO delegation and IMO
publications.
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The individual States of the United
States are not represented at the IMO as
that is the role of the Federal
Government. The U.S. Coast Guard is
the principal agency responsible for
advancing the interests of the United
States at the IMO. In this role, we solicit
comments from the stakeholders
through public meetings and develop a
unified U.S. position prior to attending
sessions of the IMO Subcommittee on
Safety of Navigation and the Maritime
Safety Committee where TSSs are
discussed.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

We have reviewed this rule under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. Rulemakings that are
determined to have “tribal implications”
under that Order (i.e., those that have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes)
require the preparation of a tribal

summary impact statement. This rule
will not have implications of the kind
envisioned under the Order because it
will not impose substantial direct
compliance costs on tribal governments,
preempt tribal law, or substantially
affect lands or rights held exclusively
by, or on behalf of, those governments.

Whether or not the Executive Order
applies in this case, it is the policy of
the Department of Homeland Security
and the U.S. Coast Guard to engage in
meaningful consultation and
collaboration with tribal officials in
policy decisions that have tribal
implications under the Presidential
Memorandum of November 5, 2009,
(74 FR 57881, November 9, 2009), and
to seek out and consult with Native
Americans on all of its rulemakings that
may affect them. We regularly consulted
and collaborated with the Tribes
throughout the PARS and this
rulemaking. For a complete discussion
of these consultations see the interim
rule (75 FR 70818, 70825).

In the IR, the Coast Guard invited
comments on how the codification of
the existing TSSs might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order. We received no
comments to our request.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management

systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards, nor is the Coast Guard aware
of the existence of any standards that
address these TSSs. Therefore, we did
not consider the use of voluntary
consensus standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure
2—1, paragraph (34)(i) of the Instruction.
This rule involves navigational aids,
which include TSSs. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 167

Harbors, Marine safety, Navigation
(water), Waterways.

Accordingly, the interim rule
amending 33 CFR part 167, subpart B,
which was published at 75 FR 70818 on
November 19, 2010, is adopted as a final
rule.

Dated: April 11, 2011.
Dana A. Goward,

U.S. Coast Guard, Director of Marine
Transportation Systems Management.

[FR Doc. 2011-9895 Filed 4-25-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 167

[Docket No. USCG—2010-0718]
RIN 1625-AB55

Traffic Separation Schemes: In the
Approaches to Portland, ME; Boston,
MA; Narragansett Bay, Rl and
Buzzards Bay, MA; Chesapeake Bay,
VA, and Cape Fear River, NC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.
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SUMMARY: The Coast Guard is finalizing
without change its December 13, 2010,
interim rule codifying traffic separation
schemes in the approaches to Portland,
ME; in the approaches to Boston, MA;
in the approaches to Narragansett Bay,
RI and Buzzards Bay, MA; and in the
approaches to the Cape Fear River, NC,
and updating the then-current
regulations for the traffic separation
scheme in the approaches to
Chesapeake Bay, VA. The Coast Guard
established these traffic separation
schemes under authority of the Ports
and Waterways Safety Act.

DATES: This final rule is effective May
26, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2010-0718 and are
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG-2010-0718 in the “Keyword”
box, and then clicking “Search”.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, contact
Mr. George Detweiler, U.S. Coast Guard
Office of Navigation Systems, telephone
202-372-1566, or e-mail
George.H.Detweiler@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

1. Abbreviations
II. Regulatory History
III. Background
IV. Discussion of Comments and Changes
V. Regulatory Analyses
A. Executive Order 12866 and Executive
Order 13563
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations
2004 Act Coast Guard and Maritime

Transportation Act of 2004
ATBA Area to be Avoided

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

IMO International Maritime Organization

NOAA National Oceanic and Atmospheric
Administration

PARS Port Access Route Study

PAWSA Ports and Waterways Safety Act

TSS Traffic Separation Scheme

U.S.C. United States Code

II. Regulatory History

On December 13, 2010, the Coast
Guard published an interim rule (75 FR
77529) that codified existing Traffic
Separation Schemes (TSSs) in the
Approaches to Portland, ME; Boston,
MA; Narragansett Bay, RI and Buzzards
Bay, MA; Chesapeake Bay, VA; and
Cape Fear River, NC. The Coast Guard
did not publish a Notice of Proposed
Rulemaking (NPRM) for this rule under
the Administrative Procedure Act “good
cause” exception at 5 U.S.C. 553(b)(B).
The interim rule sought comments on
the enumerated TSSs. The comment
period closed December 28, 2010, and
we received no public comments on the
interim rule. No public meeting was
requested and none was held.

The interim rule became effective on
January 12, 2011. There are no changes
from the interim rule to this final rule.

III. Background

With this rule, the Coast Guard
finalizes without change the
codification of the traffic separation
schemes (TSSs) identified above. The
Coast Guard created each of these TSSs
after conducting a Port Access Route
Study (PARS) in accordance with the
Ports and Waterways Safety Act
(PAWSA) 33 U.S.C. 1221-1232. Each
TSS that is part of this rulemaking is
shown on nautical charts, is described
in the United States Coast Pilot, was
implemented by the International
Maritime Organization, and is described
in “Ships Routeing,” Tenth Edition,
2010. Each TSS has also been codified
in the CFR since January 12, 2011, when
the interim rule became effective. For a
full discussion of the basis and purpose
of this rulemaking see the interim rule
(75 FR 77529, 77530).

IV. Discussion of Comments and
Changes

We received no public comments in
response to our interim rule.
Accordingly, the Coast Guard has made
no changes in this final rule. A full
discussion of the provisions of this rule
may be found in the “Discussion of
Interim Rule” section of the interim rule.
(75 FR 77529, at 77531).

V. Regulatory Analyses

We developed this final rule after
considering numerous statutes and
executive orders related to rulemaking.
We summarize our analyses based on 13
of these statutes or executive orders in
the paragraphs that follow.

A. Executive Order 12866 and Executive
Order 13563

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

As previously discussed, the TSSs
finalized by this final rule were codified
by the interim rule, implemented by
IMO, and are reflected on current
nautical charts and in nautical
publications. We anticipate no
increased costs for vessels traveling
within the aforementioned areas. These
internationally recognized traffic
separation schemes provide better
routing order and predictability,
increase maritime safety, and reduce the
potential for collisions, groundings, and
hazardous cargo spills.

By finalizing the interim rule we
complete the process of recording the
latitudes and longitudes of the TSSs’
coordinates in the CFR tables and make
it easier for the public to reference our
regulations when recommending
modifications or other operational
considerations. This rule finalizes
incorporation of the TSSs in the CFR
and does not impact mariner actions or
expectations.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this final rule has a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

As this rule serves to finalize in the
CFR TSSs that have already been
implemented, we estimate that there
will be no increased costs due to this
rule.

Therefore, the Coast Guard certifies,
under 5 U.S.C. 605(b), that this final
rule does not have a significant
economic impact on a substantial
number of small entities.
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If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment to the Docket Management
Facility at the address under ADDRESSES.
In your comment, explain why you
think it qualifies and how and to what
degree this rule would economically
affect it.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If you
believe this rule affects your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Mr. George
Detweiler, Office of Navigation Systems,
telephone 202-372-1566. The U.S.
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the U.S. Coast Guard.

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them.

We have analyzed this rule under that
Order and have determined that it has
federalism implications. Conflict
preemption principles apply to PWSA
Title I, and the TSSs in this rule are
issued under the authority of PWSA
Title I. These TSSs are specifically
intended to have preemptive impact
over State law covering the same subject
matter in the same geographic area.

Title I of PWSA (33 U.S.C. 1221 et
seq.) authorizes the Secretary to issue
regulations to designate TSSs to provide
safe access routes for the movement of
vessel traffic proceeding to or from ports
or places subject to the jurisdiction of
the United States. In enacting the PWSA
in 1972, Congress found that advance
planning and consultation with the
affected States and other stakeholders
was necessary in the development and
implementation of a TSS. Throughout
the history of the development of the

TSSs that are the subject of this rule, we
have sought input from the public and
consulted with the affected State and
Federal pilots’ associations, vessel
operators, users, environmental
advocacy groups, and all affected
stakeholders.

Presently, there are no state laws or
regulations in the States affected by this
rule concerning the same subjects as
those contained in this rule. We
understand that the affected States do
not contemplate issuing any such
regulations. It should be noted that, by
virtue of the PWSA authority, the TSSs
in this rule preempt any State rule on
the same subject.

Foreign vessel owners and operators
usually become aware of TSSs when the
TSSs are added to the United States
Coast Pilot and the nautical charts that
are required by 33 CFR 164.33 to be on
each ship operating in U.S. waters.
Foreign vessel owners and operators
also become aware of TSSs through
their national IMO delegation and IMO
publications.

The individual States of the United
States are not represented at the IMO as
that is the role of the Federal
Government. The U.S. Coast Guard is
the principal agency responsible for
advancing the interests of the United
States at the IMO. In this role, we solicit
comments from the stakeholders
through public meetings and develop a
unified U.S. position prior to attending
sessions of the IMO Subcommittee on
Safety of Navigation and the Maritime
Safety Committee where TSSs are
discussed.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to

minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

We have reviewed this rule under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. Rulemakings that are
determined to have “tribal implications”
under that Order (i.e., those that have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes)
require the preparation of a tribal
summary impact statement. This rule
will not have implications of the kind
envisioned under the Order because it
will not impose substantial direct
compliance costs on tribal governments,
preempt tribal law, or substantially
affect lands or rights held exclusively
by, or on behalf of, those governments.

Whether or not the Executive Order
applies in this case, it is the policy of
the Department of Homeland Security
and the U.S. Coast Guard to engage in
meaningful consultation and
collaboration with tribal officials in
policy decisions that have tribal
implications under the Presidential
Memorandum of November 5, 2009,
(74 FR 57881, November 9, 2009), and
to seek out and consult with Native
Americans on all of its rulemakings that
may affect them.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.
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L. Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodjies.

This rule does not use technical
standards, nor is the Coast Guard aware
of the existence of any standards that
address these TSSs. Therefore, we did
not consider the use of voluntary
consensus standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure
2-1, paragraph (34)(i) of the Instruction.
This rule involves navigational aids,
which include TSSs. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 167

Harbors, Marine safety, Navigation
(water), Waterways.

Accordingly, the interim rule
amending 33 CFR part 167, subpart B,
which was published at 75 FR 77529 on
December 13, 2010, is adopted as a final
rule.

Dated: April 4, 2011.
Dana A. Goward,

U.S. Coast Guard, Director of Marine
Transportation Systems Management.

[FR Doc. 2011-9892 Filed 4-25-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0946; FRL-9294-7]

Approval and Promulgation of Air
Quality Implementation Plans; IL

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a revision to
the Illinois State Implementation Plan
(SIP) for ozone. The State is revising its
definition of volatile organic compound
(VOC) to add two chemical compounds
to the list of compounds that are exempt
from being considered a VOC. This
revision is based on EPA’s 2009
determination that these two
compounds do not significantly
contribute to ozone formation.

DATES: This direct final rule will be
effective June 27, 2011, unless EPA
receives adverse comments by May 26,
2011. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0946, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: aburano.douglas@epa.gov.

3. Fax: (312) 408-2279.

4. Mail: Douglas Aburano, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Douglas Aburano,
Chief, Control Strategies Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-0OAR-2010—
0946. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless

the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Charles
Hatten, Environmental Engineer, (312)
886—6031 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—-6031,
hatten.charles@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever

“we,” “us,” or “our” is used, we mean
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EPA. This supplementary information
section is arranged as follows:

1. What is the background for this action?
A. When did the State submit the SIP
revision to EPA?
B. Did Illinois hold public hearings on this
SIP revision?
II. What is EPA approving?
III. What is EPA’s analysis of the SIP
revision?
IV. What action is EPA taking today?
V. Statutory and Executive Order Reviews

I. What is the background for this
action?

A. When did the State submit the SIP
revision to EPA?

The Illinois Environmental Protection
Agency (Illinois EPA) submitted a
revision of the Illinois SIP provision at
35 Illinois Administrative Code (IAC)
211.7150(a) to EPA for approval on
October 25, 2010. The SIP revision at 35
IAC 211.7150(a) updates the definition
of “volatile organic material (VOM) or
volatile organic compound (VOC).”

B. Did Illinois hold public hearings on
this SIP revision?

The Illinois Pollution Control Board
held a public hearing on the proposed
SIP revision on November 19, 2009. The
Board received public comments only
from Illinois EPA; these comments were
in support of the proposed revision.

II. What is EPA approving?

EPA is approving an Illinois SIP
revision that adds to the list of
compounds that are exempt from being
considered a VOM or VOC. On October
25, 2010, lllinois EPA submitted its
revision to Title 35 of IAC 211.7150(a),
the state’s VOC exemption list, with the
addition of two chemical compounds—
propylene carbonate and dimethyl
carbonate, requesting that this revised
rule be incorporated into the Illinois SIP
in place of the current 35 IAC
211.7150(a). Compounds listed under 35
IAC 211.7150(a) are excluded from the
definition of a VOM or VOC. Illinois
EPA took this action based on EPA’s
determination that these compounds
have negligible photochemical
reactivity. (See 74 FR 3437, January 20,
2009.)

III. What is EPA’s analysis of the SIP
revision?

In 2009, EPA evaluated petitions
submitted by manufacturers asking EPA
to exempt propylene carbonate and
dimethyl carbonate from the definition
of VOC and determined that the level of
reactivity of these two chemical
compounds is negligible. EPA
concluded that these two compounds
make a negligible contribution to

tropospheric ozone formation (74 FR
3437, Jan. 21, 2009). Therefore, on
January 21, 2009, EPA amended 40 CFR
51.100(s)(1) to exclude propylene
carbonate and dimethyl carbonate from
the definition of VOC for purposes of
preparing SIPs to attain the national
ambient air quality standard for ozone
under Title I of the Clean Air Act

(74 FR 3437). EPA’s action became
effective on February 20, 2009. Illinois
EPA’s SIP revision is consistent with
EPA’s action amending EPA’s definition
of VOC at 40 CFR 51.100(s).

IV. What action is EPA taking today?

EPA is approving a revision to the
Ilinois SIP for ozone which is
consistent with EPA’s 2009 action
revising the definition of VOC. The
Nlinois SIP revision adds propylene
carbonate and dimethyl carbonate
compounds to the list of compounds
considered exempt from being a VOC
compound at 35 IAC 211.7150(a).

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective June 27, 2011 without further
notice unless we receive relevant
adverse written comments by May 26,
2011. If we receive such comments, we
will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. If we do not receive
any comments, this action will be
effective June 27, 2011.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s

role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
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Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 27, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile organic
compound.

Dated: April 4, 2011.

Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart O—lllinois

m 2. Section 52.720 is amended by
adding paragraph (c)(187) to read as
follows:

§52.720 Identification of plan.
* * * * *
* *x %

(c)

(187) On October 25, 2010, Illinois
submitted revised regulations that are
consistent with 40 CFR 51.100(s)(1), as
amended by 74 FR 3437. The

compounds propylene carbonate and
dimethyl were added to the list of
negligibly reactive compounds excluded
from the definition of VOC in 35 IAC
211.7150(a).

(i) Incorporation by reference. 1llinois
Administrative Code Title 35:
Environmental Protection, Part 211:
Definitions and General Provisions,
Section 211.7150: Volatile Organic
Matter (VOM) or Volatile Organic
Compound (VOC), Subsection
211.7150(a). Effective January 11, 2010.
[FR Doc. 2011-10027 Filed 4-25-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Parts 2090 and 2800

[WO 300-1430-PQ]

RIN 1004-AE19

Segregation of Lands—Renewable
Energy

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of interim temporary
final rule and opportunity to comment.

SUMMARY: The Bureau of Land
Management (BLM) is issuing this
interim temporary final rule (Interim
Rule) to amend the BLM’s regulations
found in 43 CFR parts 2090 and 2800 by
adding provisions allowing the BLM to
temporarily segregate from the operation
of the public land laws, by publication
of a Federal Register notice, public
lands included in a pending or future
wind or solar energy generation right-of-
way (ROW) application, or public lands
identified by the BLM for a potential
future wind or solar energy generation
ROW authorization under the BLM’s
ROW regulations, in order to promote
the orderly administration of the public
lands. If segregated under this rule, such
lands will not be subject to
appropriation under the public land
laws, including location under the
Mining Law of 1872 (Mining Law), but
not the Mineral Leasing Act of 1920
(Mineral Leasing Act) or the Materials
Act of 1947 (Materials Act), subject to
valid existing rights, for a period of up
to 2 years. This Interim Rule is effective
immediately upon publication in the
Federal Register for a period not to
exceed 2 years after publication, but
public comments received within 60
days of the publication of this rule will
be considered by the BLM. Any
necessary changes will be made to the
Interim Rule. The BLM is also

publishing in today’s Federal Register a
proposed rule that would make this
segregation authority permanent. At the
completion of the notice and comment
rulemaking process for the proposed
rule, or at the end of 2 years, whichever
occurs first, this Interim Rule will
expire.

DATES: Effective date: The Interim Rule
is effective April 26, 2011 through April
26, 2013.

Comment deadline: You should
submit your comments on the Interim
Rule on or before June 27, 2011. The
BLM need not consider, or include in
the administrative record for the Interim
Rule, comments that the BLM receives
after the close of the comment period or
comments delivered to an address other
than those listed below (see ADDRESSES).
ADDRESSES: Mail: Director (630), Bureau
of Land Management, U.S. Department
of the Interior, 1849 C St., NW.,
Washington, DC 20240, Attention:
1004—AE19. Personal or messenger
delivery: U.S. Department of the
Interior, Bureau of Land Management,
20 M Street, SE., Room 2134LM,
Attention: Regulatory Affairs,
Washington, DC 20003. Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions at this Web site.

FOR FURTHER INFORMATION CONTACT: Ray
Brady at (202) 912—7312 or the Division
of Lands, Realty, and Cadastral Survey
at (202) 912—-7350 for information
relating to the BLM’s renewable energy
program or the substance of the Interim
Rule, or Ian Senio at (202) 912—7440 for
information relating to the rulemaking
process generally. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339, 24 hours a day, seven days a week
to contact the above individuals.
SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures
1I. Background

I1I. Section-by-Section Analysis
IV. Procedural Matters

1. Public Comment Procedures

While this Interim Rule is effective
immediately upon publication in the
Federal Register, the BLM still seeks the
public’s input and will consider any
comments on the Interim Rule received
within 60 days after the date of
publication (see DATES). If the BLM

1 As noted above, the BLM has also published,
concurrently with this Interim Rule, a proposed
rule that would make permanent the segregation
authority included here. There will be a separate
opportunity for public comment on the proposed
rule as outlined in the Federal Register notice for
that rule.
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determines that substantive comments
received during the comment period
warrant it, the BLM may issue a further
interim temporary final rule to address
those comments and make any
necessary changes. Any further interim
temporary final rule would still be
subject to the 2-year effective period as
of the date of publication for this
Interim Rule.

If you wish to comment, you may
submit your comments by one of several
methods:

You may mail comments to Director
(630) Bureau of Land Management, U.S.
Department of the Interior, Mail Stop
2143LM, 1849 C St., NW., Washington,
DC 20240, Attention: 1004—AE19.

You may deliver comments to U.S.
Department of the Interior, Bureau of
Land Management, 20 M Street, SE.,
Room 2134LM, Attention: Regulatory
Affairs, Washington, DC 20003; or

You may access and comment on the
Interim Rule at the Federal eRulemaking
Portal by following the instructions at
that site (see ADDRESSES).

Written comments on the Interim
Rule should be specific, should be
confined to issues pertinent to the
Interim Rule, and should explain the
reason for any recommended change.
Where possible, comments should
reference the specific section or
paragraph of the Interim Rule that the
comment is addressing.

The BLM need not consider or
include in the Administrative Record
for the Interim Rule comments that we
receive after the close of the comment
period (see DATES) or comments
delivered to an address other than those
listed above (see ADDRESSES).
Comments, including names and street
addresses of respondents, will be
available for public review at the U.S.
Department of the Interior, Bureau of
Land Management, 20 M Street, SE.,
Room 2134LM, Division of Regulatory
Affairs, Washington, DC 20003 during
regular hours (7:45 a.m. to 4:15 p.m.)
Monday through Friday, except
holidays. They will also be available at
the Federal eRulemaking Portal http://
www.regulations.gov. Follow the
instructions at this Web site.

Before including your address,
telephone number, e-mail address, or
other personal identifying information
in your comment, be advised that your
entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

II. Background

Congress has directed the Department
of the Interior (Department) to facilitate
the development of renewable energy
resources. Promoting renewable energy
is one of this Administration’s and this
Department’s highest priorities. In
Section 211 of the Energy Policy Act of
2005 (119 Stat. 660, Aug. 8, 2005)
(EPAct), Congress declared that before
2015 the Secretary of the Interior should
seek to have approved non-hydropower
renewable energy projects (solar, wind,
and geothermal) on public lands with a
generation capacity of at least 10,000
megawatts (MW) of electricity. Even
before the EPAct was enacted by
Congress, President Bush issued
Executive Order 13212, “Actions to
Expedite Energy-Related Projects” (May
18, 2001), which requires Federal
agencies to expedite the production,
transmission, or conservation of energy.

After passage of the EPAct, the
Secretary of the Interior issued several
orders emphasizing the importance of
renewable energy development on
public lands. On January 16, 2009,
Secretary Kempthorne issued Secretarial
Order 3283, “Enhancing Renewable
Energy Development on the Public
Lands,” which states that its purpose is
to “facilitate[ ] the Department’s efforts
to achieve the goal Congress established
in Section 211 of the * * * [EPAct] to
approve non-hydropower renewable
energy projects on the public lands with
a generation capacity of at least 10,000
megawatts of electricity by 2015.” The
order also declared that “the
development of renewable energy
resources on the public lands will
increase domestic energy production,
provide alternatives to traditional
energy resources, and enhance the
energy security of the United States.”

Approximately 1 year later, Secretary
Salazar issued Secretarial Order
3285A1, “Renewable Energy
Development by the Department of the
Interior” (Feb. 22, 2010), which
reemphasized the development of
renewable energy as a priority for the
Department. The order states:
“Encouraging the production,
development, and delivery of renewable
energy is one of the Department’s
highest priorities. Agencies and bureaus
within the Department will work
collaboratively with each other, and
with other Federal agencies,
departments, states, local communities,
and private landowners to encourage
the timely and responsible development
of renewable energy and associated
transmission while protecting and
enhancing the Nation’s water, wildlife,
and other natural resources.” As a result

of these and other initiatives, the
interest in renewable energy
development on public lands has
increased significantly.

In addition to these specific
directives, the BLM is charged generally
with managing the public lands for
multiple uses under the Federal Land
Policy and Management Act of 1976
(FLPMA), 43 U.S.C. 1701, et seq.,
including for mining and energy
development. In some instances,
different uses may present conflicts. For
example, a mining claim located within
a proposed ROW for a utility-scale solar
energy generation facility could impede
the BLM’s ability to process the ROW
application because the Federal
government’s use of the surface cannot
endanger or materially interfere with a
properly located mining claim. In order
to help avoid such conflicts while
carrying out the Congressional and
Executive mandates and direction to
prioritize the development of renewable
energy, the BLM is issuing the Interim
Rule. The Interim Rule will help
promote the orderly administration of
the public lands by giving the BLM a
tool to minimize potential resource
conflicts between ROWs for proposed
solar and wind energy generation
facilities and other uses of the public
lands. Under existing regulations, lands
within a solar or wind energy generation
ROW application or within an area
identified by the BLM for such ROWs,
unlike lands proposed for exchange or
sale, remain open to appropriation
under the public land laws, including
location and entry under the Mining
Law, while BLM is considering the
ROW.

Over the past 5 years, the BLM has
processed 24 solar and wind energy
development ROW applications. New
mining claims were located on the
public lands described in two of these
proposed ROWs during the BLM’s
consideration of the applications. Many
of the mining claims in the two
proposed ROWSs were not located until
after the existence of the wind or solar
ROW application or the identification of
an area by the BLM for such ROWs
became publicly known. In addition,
over the past 2 years, 437 new mining
claims were located within wind energy
ROW application areas in Arizona,
California, Idaho, Nevada, Oregon, Utah,
and Wyoming and 216 new mining
claims were located within solar energy
ROW application areas. In the BLM’s
experience, some of these claims are
likely to be valid, but others are likely
to be speculative and not located for
true mining purposes. As such, the
latter are likely filed for no other
purpose than to provide a means for the
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mining claimant to compel some kind of
payment from the ROW applicant to
relinquish the mining claim. The
potential for such a situation exists
because, while it is relatively easy and
inexpensive to file a mining claim, it
can be difficult, time-consuming, and
costly to prove that the mining claim
was not properly filed or does not
contain a valid discovery. Regardless of
the merits of a particular claim, the
location of a mining claim in an area
covered by a ROW application (or
identified for such an application)
creates uncertainty that interferes with
the orderly administration of the public
lands. This uncertainty makes it
difficult for the BLM, energy project
developers, and institutions that finance
such development to proceed with such
projects because a subsequently located
mining claim potentially precludes final
issuance of the ROW and increases
project costs, jeopardizing the planned
energy development.

For example, the location of a new
mining claim during the pendency of
the BLM’s review process for a ROW
application could preclude the
applicant from providing a concrete
proposal for their use and occupancy of
the public lands. This is because under
the Mining Law, a ROW cannot
materially interfere with a previously
located mining claim. Since all properly
located claims are treated as valid until
proven otherwise, the filing of any
mining claim can substantially delay the
processing of a ROW application. As a
result, a ROW applicant could either
wait for the BLM to determine the
validity of a claim, or the applicant
could choose to modify or relocate its
proposed surface use to avoid conflicts
with the newly located mining claim,
leading to additional expense, which
could jeopardize the renewable energy
project.2 The BLM’s processing time for
the ROW application could be
significantly increased if any changes
necessitated by the newly located
mining claim require the BLM to
undertake any additional analyses, such
as those required by the National
Environmental Policy Act 42 U.S.C.
4321 et seq. (NEPA). Under these
circumstances, the BLM’s ability to
administer the public lands in an
orderly manner is impeded.

This Interim Rule is needed to
provide the BLM with the necessary
authority to ensure the orderly
administration of the public lands and
to prevent conflicts between competing
uses of those lands. By allowing for
temporary segregation, it will enable the

2This uncertainty may also discourage banks
from financing such projects.

BLM to prevent new resource conflicts
from arising as a result of new mining
claims that may be located within land
covered by any currently pending or
future wind or solar energy generation
facility ROW applications or in any
areas identified by the BLM for such
ROWSs pursuant to its ROW regulations.
Temporary segregation is generally
sufficient because once a ROW has been
authorized, subsequently located
mining claims would be subject to the
previously authorized use, and any
future mining claimant would have
notice of such use.

The Interim Rule supplements the
authority contained in 43 CFR subpart
2091 to allow the BLM to segregate from
appropriation under the public land
laws, including location under the
Mining Law, but not the Mineral
Leasing Act or the Materials Act, public
lands included in a pending or future
wind or solar energy generation ROW
application or public lands identified by
the BLM for a wind or solar energy
generation ROW authorization under 43
CFR subpart 2804, subject to valid
existing rights.3 This Interim Rule does
not affect valid existing rights in mining
claims located before any segregation
made pursuant to this Interim Rule. The
Interim Rule also does not affect ROW
applications for uses other than wind or
solar energy generation facilities.

Segregations under the Interim Rule
would be accomplished by publishing a
notice in the Federal Register and
would be effective upon the date of
publication. The BLM considered a rule
that would allow for segregation
through notation to the public land
records, but it rejected this approach
because it would not provide the public
with the same level of notice that a
Federal Register notice would
accomplish. The Interim Rule provides
for segregation periods of up to 2 years.
The Interim Rule does not authorize the
BLM to continue the segregation after a
final decision on a ROW has been made.
Finally, not all wind or solar ROW
applications would lead to a
segregation, as the BLM may reject some
applications and others may not require
segregation because conflicts with
mining claims are not anticipated.

Segregation rules, like the Interim
Rule, have been held to be “reasonably
related” to the BLM’s broad authority to
issue rules related to “the orderly

3 The existing regulations define segregation as
“the removal for a limited period, subject to valid
existing rights, of a specified area of the public
lands from the operation of some or all of the public
land laws, including the mineral laws, pursuant to
the exercise by the Secretary of regulatory authority
for the orderly administration of the public lands.”
43 CFR 2091.0-5(b)

administration of the public land
laws,” 4 because they allow the BLM to
protect an applicant for an interest in
such lands from “the assertion by others
of rights to the lands while the applicant
is prevented from taking any steps to
protect” its interests because it has to
wait for the BLM to act on its
application.5 It is for this purpose that
existing regulations at 43 CFR subpart
2091 provide the BLM with the
discretion to segregate lands that are
proposed for various types of land
disposals, such as land sales, land
exchanges, and transfers of public land
to local governments and other entities
under the Recreation and Public
Purposes Act of 1926. These regulatory
provisions allowing segregations were
put in place over the years to prevent
resource conflicts, including conflicts
arising from the location of new mining
claims, which could create
encumbrances on the title of the public
lands identified for transfer out of
Federal ownership under the applicable
authorities.

Such a situation occurred in Nevada,
and the proposed land purchaser chose
to pay the mining claimant to relinquish
his claims in order to enable the sale to
go forward. In fact, in the land sales
context, the segregative period was
increased from 270 days to a maximum
term of 4 years, as it was found that the
original segregative period was
insufficient and that conflicting mining
claims were being located before sales
could be completed. The Interim Rule
will provide the BLM the same
flexibility it currently has for land
disposals by allowing the BLM to
temporarily segregate lands that are
included in pending or future
applications for solar and wind facility
ROWSs or on lands identified by the
BLM for such ROWs. This will allow for
the orderly administration of the public
lands by eliminating the potential for
conflicts with mining claims located
after the BLM publishes a Federal
Register notice of such ROW
applications or areas.

As noted above, the development of
renewable energy is a high priority for
the Department of the Interior and the
BLM. The location of mining claims,
however, under certain circumstances,
may impede the BLM’s ability to
administer the public lands in an
orderly manner and carry out its
Congressional and Executive mandate to
facilitate renewable energy development

4 See Bryon v. United States, 259 F. 371, 376 (9th
Cir. 1919); Hopkins v. United States, 414 F.2d 464,
472 (9th Cir. 1969).

5 See, e.g., Marian Q. Kaiser, 65 1.D. 485 (Nov. 25,
1958).
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on those lands because the BLM
currently lacks the ability to maintain
the status quo on such lands while it is
processing a ROW application for a
wind or solar energy generation facility.
This Interim Rule will help the BLM
maintain the status quo and prevent
potential resource use conflicts by
allowing the BLM to temporarily
segregate lands being considered for a
wind or solar energy generation facility.
Based on these considerations, the BLM
has determined that it has “good cause”
under the Administrative Procedure Act
(APA) to forgo the APA’s normal notice
and comment requirements and make
the provisions outlined below effective
immediately for a temporary period,
while it conducts a full notice and
comment rulemaking process on a
proposed rule, published concurrently
in today’s Federal Register, that would
make the segregation authority
permanent. The proposed rule would
also allow segregations made under it to
be extended under certain
circumstances.

Under the APA, agencies can
dispense with the standard notice and
comment procedures and make a rule
effective immediately when such
procedures are “impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(B), 553(d)(3).
Publishing this Interim Rule for public
comment prior to its implementation is
contrary to the public interest because it
could negate the rule’s very purpose by
resulting in a potential increase in the
location of mining claims in areas
covered by pending ROW applications
or in areas included in future ROW
applications prior to those applications
being acted on by the BLM. The location
of such mining claims could impede the
Department’s ability to process those
ROW applications and potentially
prevent the Department from meeting
the renewable energy goals established
by Congress and the Secretary of the
Interior. For these reasons and those
stated above, the BLM finds that it has
“good cause” to publish this rule as an
interim temporary final rule that is
effective immediately. Recognizing,
however, that the “good cause”
exception is to be used sparingly by
agencies and limited to circumstances
in which the delay attributed to the
notice-and-comment process would do
genuine harm, the BLM is making this
Interim Rule effective only on a
temporary basis—for a period not to
exceed 2 years. As noted above, the
BLM published today, in the same issue
of the Federal Register, a proposed rule
allowing for the temporary segregation
of the public lands for the same

purposes as described in this Interim
Rule. The Interim Rule will expire after
2 years or upon the completion of the
notice and comment rulemaking process
for the proposed rule, whichever occurs
first.

While the comment process on the
proposed rule involves the same
regulatory provisions as outlined below,
the BLM recognizes the importance of
also receiving public input on this
Interim Rule. Therefore, the BLM is also
soliciting, as noted above, public
comments as a part of this temporary
interim final rulemaking process. After
the comment period on the Interim
Rule, the BLM will review the
comments received and may issue a
further temporary final rule with any
necessary changes, prior to the
expiration of the 2-year effective period
for this Interim Rule.

III. Section-by-Section Analysis

This Interim Rule revises 43 CFR
2091.3—-1 and 2804.25 by adding
language that allows the BLM to
segregate, if the BLM determines it to be
necessary for the orderly administration
of the public lands, by publication of a
Federal Register notice. This authority
will be limited to public lands included
in a pending or future wind or solar
energy ROW application, or public
lands identified by the BLM for a wind
or solar energy generation ROW
authorization under the BLM’s ROW
regulations. If segregated under this
rule, such lands, during the limited
segregation period, will not be subject to
appropriation under the public land
laws, including location under the
Mining Law, but not the Mineral
Leasing Act or the Materials Act, subject
to valid existing rights.

The new language also specifies that
the segregative effect terminates and the
lands will automatically reopen to
appropriation under the public land
laws, including the mining laws: (1)
Upon the BLM’s issuance of a decision
regarding whether to issue a ROW
authorization for the solar or wind
energy generation proposal; (2) Upon
publication of a Federal Register notice
of termination of the segregation; or (3)
Without further administrative action at
the end of the segregation period
provided for in the Federal Register
notice initiating the segregation,
whichever occurs first. The segregation
would be effective for a period of up to
2 years. This Interim Rule is only
effective for a period of 2 years from the
date of its publication in the Federal
Register.

IV. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

This Interim Rule is not a significant
regulatory action ¢ and is not subject to
review by the Office of Management and
Budget under Executive Order 12866.
The Interim Rule provides the BLM
with regulatory authority to segregate
public lands included within a pending
or future wind or solar energy
generation ROW application, or public
lands identified by the BLM for a
potential future wind or solar energy
generation ROW authorization, from
appropriation under the public land
laws, including location under the
Mining Law, but not the Mineral
Leasing Act or the Materials Act, if the
BLM determines that segregation is
necessary for the orderly administration
of the public lands. To assess the
potential economic impacts, the BLM
must first make some assumptions
concerning when and how often this
segregation authority may be exercised.
The purpose of any segregation would
be to allow for the orderly
administration of the public lands to
facilitate the development of renewable
energy resources by avoiding conflicts
between renewable energy development
and the location of mining claims.

Wind—Wind energy ROW site testing
and development applications are
widely scattered in many western states.
Most of the public lands with pending
wind energy ROW applications are
currently managed for multiple resource
use, including being open to mineral
entry under the mining laws. Over the
past 2 fiscal years, 437 new mining
claims were located within wind energy
ROW application areas in Arizona,
California, Idaho, Nevada, Oregon, Utah,
and Wyoming. Based on the BLM’s
recent experience processing wind
energy ROW applications, it is
anticipated that approximately 25
percent of the lands with current wind
energy ROW applications will reach the
processing stage where a Notice of
Intent (NOI) is issued. Without trying to
identify specific locations of new
mining claims located within those
application areas, we assume a quarter

6 “Significant regulatory action” means any
regulatory action that is likely to result in a rule that
may: (1) Have an annual effect on the economy of
$100 million or more or adversely effect in a
material way the economy * * *; (2) Create a
serious inconsistency or otherwise interfere with an
action taken or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan programs
* * *;or (4) Raise novel legal and policy issues
arising out of legal mandates, the President’s
priorities, or * * * this Executive Order.” Exec.
Order No. 12866, 58 FR 51738 (Oct. 4, 1993).
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of those new mining claims, or 109 new
mining claims, would be located within
wind application areas that would be
segregated under this rule.

The actual number of claimants
affected will likely be less than this
estimate since a single claimant
typically files and holds multiple
mining claims. Of the 437 new mining
claims filed within the wind energy
ROW application areas in fiscal year
(FY) 2009 and 2010, there was an
average of about eight mining claims per
claimant. Assuming that there was
nothing unique about the number of
claims and distribution of claims per
claimant for FY 2009 and 2010, we
estimate that 14 entities will be
potentially precluded from filing new
mining claims on lands that would be
segregated within the identified wind
energy ROW application areas under
this rule. For these entities the
economic impacts of the segregation are
the delay in when they could locate
their mining claims and a potential
delay in the development of such claims
because such development would be
subject to any approved ROW issued
during the segregative period. However,
a meaningful estimate of the value of
such delays is hard to quantify given the
available data because it depends on the
validity and commercial viability of any
individual claim, and the fact that the
location of a mining claim is an early
step in a long process that may
eventually result in revenue generating
activity for the claimant.

The other situation where entities
might be affected by the segregation
provision is if a new Plan of Operations
or Notice is filed with the BLM during
the 2-year segregation period. In such a
situation, the BLM has the discretion
under the Surface Management
Regulations (43 CFR subpart 3809) to
require the preparation of a mineral
examination report to determine if the
mining claims were valid before the
lands were segregated before it
processes the Plan of Operations or
accepts the filed Notice. If required, the
operator is responsible to pay the cost
of the examination and report.

Within the past 2-year period, five
Plans of Operations and two Notices
were filed with the BLM within wind
ROW application areas. Assuming (1) a
quarter of those filings would be on
lands segregated under this rule, (2) the
number of Plan and Notice filings
received in the past 2 years is somewhat
reflective of what might occur within a
2-year segregation period, and (3) the
BLM would require mineral
examination reports to determine claim
validity on all Plans and Notices filed
within the segregation period, we

estimate two entities might be affected
by this rule change.”

Should the BLM require the
preparation of mineral examination
reports to determine claim validity, the
entity filing the Plan or Notice would be
responsible for the cost of making that
validity determination. Understanding
that every mineral examination report is
unique and the costs will vary
accordingly, we assume an average cost
of $100,000 to conduct the examination
and prepare the report. Based on the
number of Plans and Notices filed
within the wind energy right-of-way
application areas in FY 2009 and 2010,
we estimate the total cost of this
provision could be about $200,000 over
the 2-year period.

Solar—As noted above, the primary
purpose of any segregation under this
Interim Rule would be to allow for the
orderly administration of the public
lands to facilitate the development of
valuable renewable resources and to
avoid conflicts between renewable
energy generation and mining claim
location. The main resource conflict of
concern involves mining claims that are
located after the first public
announcement that the BLM is
evaluating a ROW application, and prior
to when the BLM issues a final decision
on the ROW application.

Most of the public lands with pending
solar energy ROW applications are
currently managed for multiple resource
use, including mineral entry under the
mining laws. Where the BLM segregates
lands from mineral entry, claimants
would not be allowed to locate any new
mining claims during the 2-year
segregation period. Over the past 2
years, 216 new mining claims were
located within solar energy ROW
application areas. Based on the BLM’s
recent experience processing solar
energy ROW applications, it is
anticipated that approximately 25
percent of the lands with current solar
energy ROW applications will reach the
processing stage where a NOI is issued.
Without trying to identify which ROWs
will be granted or the specific locations
of new mining claims within those
application areas, we assume a quarter
of those new mining claims, or 54 new
mining claims, would be located within
solar ROW application areas that would
be segregated under this rule.

The actual number of claimants
affected will likely be less than this

7 With respect to any particular Plan of Operation
or Notice that might be filed in areas segregated
under the Interim Rule, the BLM will separately
determine, on a case-by-case basis and consistent
with the requirements of 43 CFR 3809.100(a),
whether to require a validity determination for such
Plan and Notice.

estimate since a single claimant
typically locates and holds multiple
mining claims. Of the 216 new mining
claims located within solar energy ROW
application areas in the past 2 years,
there was an average of about eight
mining claims per claimant. Assuming
that there was nothing unique about the
number and distribution of claims per
claimant for the past 2 years, we
estimate seven entities would be
potentially precluded from locating new
mining claims on lands segregated
within the identified solar energy ROW
application areas under the rule change.
For these entities the economic impacts
of the segregation are the delay in when
they can locate their mining claim and
a potential delay in the development of
such claim because such development
would be subject to any approved ROW
issued during the segregative period.
However, a meaningful estimate of the
value of such delays is hard to quantify
given the available data because it
depends on the validity and commercial
viability of any individual claim, and
the fact that the location of a mining
claim is an early step in a long process
that may eventually result in revenue
generating activity for the claimant.

The other situation where entities
might be affected by the segregation
provisions is where a new Plan of
Operations or Notice is filed with the
BLM during the 2-year segregation
period. In such a situation, the BLM has
the discretion under the Surface
Management Regulations (43 CFR
subpart 3809) to require a mineral
examination to determine if the mining
claims were valid before the lands were
segregated before it approves the Plan of
Operations or accepts the filed Notice.
If required, the operator is responsible
to pay the cost of the examination and
report.

Within the past 2-year period, two
Plans of Operations and two Notices
were filed with the BLM within solar
ROW application areas. Assuming (1) a
quarter of those filings would be on
lands segregated under this rule, (2) the
number of Plan and Notice filings
received in the past 2 years is reflective
of what might occur within a 2-year
segregation period, and (3) the BLM
would require mineral examination
reports to determine claim validity on
all Plans and Notices filed within the
segregation period, we estimate one
entity might be affected by this rule
change.8

8 With respect to any particular Plan of Operation
or Notice that might be filed in areas segregated
under the Interim Rule, the BLM will separately
determine, on a case-by-case basis and consistent
with the requirements of 43 CFR 3809.100(a),
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Should the BLM require a mineral
examination to determine claim
validity, the entity filing the Plan or
Notice would be responsible for the cost
of making that validity determination.
Understanding that every mineral
examination report is unique and the
costs will vary accordingly, we assume
an average cost of $100,000 to conduct
the examination and prepare the report.
Based on the number of Plans and
Notices filed within the solar energy
ROW application areas in the past 2
years, we estimate the total cost of this
provision could be about $100,000 over
the 2-year period.

It is not possible to estimate the
number of future rights-of-way for wind
or solar energy developments that could
be filed on areas identified as having
potential for either of these sources of
energy. This is because there are many
variables that could have an impact on
such filings. Such variables include:
The quantity and sustainability of wind
at any one site, the intensity and
quantity of available sunlight, the
capability of obtaining financing for
either wind or solar energy projects, the
proximity of transmission facilities that
could be used to carry the power
generated from a specific wind or solar
energy ROW project, and the
topography of the property involved.
The number of mining claims would
also be based on speculation as to the
mineral potential of an area, access to
markets, potential for profitability, and
a host of other geologic factors, such as
type of mineral, depth of the mineral
beneath the surface, quantity and
quality of the mineral, and other such
considerations.

Based on this analysis, the BLM
concludes that this Interim Rule will not
have an annual effect of $100 million or
more on the economy. It will not
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. This
Interim Rule does not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. This Interim Rule does
not alter the budgetary effects of
entitlements, grants, user fees or loan
programs or the rights or obligations of
their recipients; nor does it raise novel
legal or policy issues. The full economic
analysis is available at the office listed
under the ADDRESSES section of this
preamble.

whether to require a validity determination for such
Plan and Notice.

Clarity of the Regulation

Executive Order 12866 requires each
agency to write regulations that are
simple and easy to understand. The
BLM invites your comments on how to
make this Interim Rule easier to
understand, including answers to
questions such as the following:

1. Are the requirements in the Interim
Rule clearly stated?

2. Does the Interim Rule contain
technical language or jargon that
interferes with its clarity?

3. Does the format of the Interim Rule
(grouping and order of sections, use of
headings, paragraphing, etc.) aid or
reduce its clarity?

4. Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

5. Is the description of the Interim
Rule in the SUPPLEMENTARY INFORMATION
section of this preamble helpful in
understanding the Interim Rule. How
could this description be more helpful
in making the Interim Rule easier to
understand?

Please send any comments you have
on the clarity of the regulations to the
address specified in the ADDRESSES
section.

National Environmental Policy Act

The BLM has determined that this
Interim Rule is administrative in nature
and involves only procedural changes
addressing segregation requirements.
This Interim Rule will result in no new
surface disturbing activities and
therefore will have no effect on
ecological or cultural resources.
Potential effects from associated wind
and/or solar ROWs will be analyzed as
part of the site-specific NEPA analysis
for those activities. In promulgating this
rule, the government is conducting
routine and continuing government
business of an administrative nature
having limited context and intensity.
Therefore, it is categorically excluded
from environmental review under
section 102(2)(C) of NEPA, pursuant to
43 CFR 46.205. The Interim Rule does
not meet any of the extraordinary
circumstances criteria for categorical
exclusions listed at 43 CFR 46.215.
Pursuant to Council on Environmental
Quality regulation (40 CFR 1508.4) and
the environmental policies and
procedures of the Department, the term
“categorical exclusion” means a category
of actions which do not individually or
cumulatively have a significant effect on
the human environment and which
have been found to have no such effect
on procedures adopted by a Federal
agency and for which, therefore, neither
an environmental assessment nor an

environmental impact statement is
required.

Regulatory Flexibility Act

The Congress enacted the Regulatory
Flexibility Act (RFA) of 1980, as
amended, 5 U.S.C. 601-612, to ensure
that Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The RFA requires agencies to
analyze the economic impact of
regulations to determine the extent to
which there is anticipated to be a
significant economic impact on a
substantial number of small entities. We
anticipate that the Interim Rule could
potentially affect a few entities that
might otherwise have located new
mining claims on public lands covered
by a wind or solar energy facility ROW
application currently pending or filed in
the future. We further anticipate that
most of these entities will be small
entities as defined by the Small
Business Administration; however, we
do not expect the potential impact to be
significant. Please see the Economic and
Threshold Analysis at the address in the
ADDRESSES section of this rule for
additional information. Therefore, the
BLM has determined under the RFA
that this Interim Rule would not have a
significant economic impact on a
substantial number of small entities. A
copy of the analysis that supports this
determination is available at the office
listed under the ADDRESSES section of
this preamble.

Small Business Regulatory Enforcement
Fairness Act

For the same reasons as discussed
under the Executive Order 12866,
Regulatory Planning and Review section
of this preamble, this Interim Rule is not
a “major rule” as defined at 5 U.S.C.
804(2). That is, it would not have an
annual effect on the economy of $100
million or more; it would not result in
major cost or price increases for
consumers, industries, government
agencies, or regions; and it would not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. A copy
of the analysis that supports this
determination is available at the office
listed under the ADDRESSES section of
this preamble.
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Unfunded Mandates Reform Act

This Interim Rule does not impose an
unfunded mandate on State, local, or
tribal governments, in the aggregate, or
the private sector of $100 million or
more per year; nor does this Interim
Rule have a significant or unique effect
on State, local, or tribal governments.
The rule imposes no requirements on
any of these entities. This Interim Rule
will not have effects approaching $100
million per year on the government or
the private sector. Therefore, the BLM
does not need to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.).

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

This Interim Rule is not a government
action that interferes with
constitutionally protected property
rights. This Interim Rule sets out a
process, by publication of a notice in the
Federal Register, that could be used to
segregate public lands included within
a pending or future solar or wind energy
generation ROW application, or public
lands identified by the BLM for a
potential future wind or solar energy
generation ROW authorization. This
segregation would remove public lands
from the operation of the public land
laws, including the location of new
mining claims under the General
Mining Law, but not the Mineral
Leasing Act or the Materials Act, for a
period of up to 2 years in order to
promote the orderly administration of
the public lands. Because any
segregation under this Interim Rule
would be subject to valid existing rights,
it does not interfere with
constitutionally protected property
rights. Therefore, the Department has
determined that this Interim Rule does
not have significant takings implications
and does not require further discussion
of takings implications under this
Executive Order.

Executive Order 13132, Federalism

This Interim Rule will not have a
substantial direct effect on the States, or
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the levels of
government. It does not apply to States
or local governments or State or local
government entities. Therefore, in
accordance with Executive Order 13132,
the BLM has determined that this
Interim Rule does not have sufficient

Federalism implications to warrant
preparation of a Federalism Assessment.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
BLM has determined that this Interim
Rule will not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, the BLM has found that this
Interim Rule does not include policies
that have tribal implications. This rule
applies exclusively to lands
administered by the BLM. It is not
applicable to and has no bearing on
trust or Indian lands or resources, or on
lands for which title is held in fee status
by Indian tribes, or on U.S. Government-
owned lands managed by the Bureau of
Indian Affairs.

Information Quality Act

In developing this Interim Rule, the
BLM did not conduct or use a study,
experiment, or survey requiring peer
review under the Information Quality
Act (Section 515 of Pub. L. 106-554).

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, the BLM has determined that
this Interim Rule is not likely to have a
significant adverse effect on energy
supply, distribution, or use, including a
shortfall in supply, price increase, or
increased use of foreign supplies. The
BLM’s authority to segregate lands
under this rulemaking would be of a
temporary nature for the purpose of
encouraging the orderly administration
of public lands, including the
generation of electricity from wind and
solar resources on the public lands. Any
increase in energy production as a result
of this rule from wind or solar sources
is not easily quantified, but the Interim
Rule is expected to relieve obstacles and
hindrances to energy development on
public lands.

Executive Order 13352—Facilitation of
Cooperative Conservation

In accordance with Executive Order
13352, the BLM has determined that
this Interim Rule does not impede the
facilitation of cooperative conservation.
The rule takes appropriate account of
and respects the interests of persons
with ownership or other legally

recognized interests in land or other
natural resources; properly
accommodates local participation in the
Federal decision-making process; and
provides that the programs, projects,
and activities are consistent with
protecting public health and safety.

Paperwork Reduction Act

The Interim Rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under the Paperwork
Reduction Act of 1995.

Author

The principal author of this rule is Jeff
Holdren, Realty Specialist, Division of
Lands and Realty, assisted by the
Division of Regulatory Affairs,
Washington Office, Bureau of Land
Management, Department of the
Interior.

List of Subjects

43 CFR Part 2090

Airports; Alaska; Coal; Grazing lands;
Indian lands; Public lands; Public
lands—classification; Public lands—
mineral resources; Public lands—
withdrawal; Seashores.

43 CFR Part 2800

Communications; Electric power;
Highways and roads; Penalties;
Pipelines; Public lands—rights-of-way;
Reporting and recordkeeping
requirements.

For the reasons stated in the preamble
and under the authorities stated below,
the BLM amends 43 CFR parts 2090 and
2800 as follows:

Subchapter B—Land Resource
Management (2000)

PART 2090—SPECIAL LAWS AND
RULES

m 1. The authority citation for part 2090
continues to read as follows:

Authority: 43 U.S.C. 1740.

Subpart 2091—Segregation and
Opening of Lands

m 2. Amend § 2091.3-1 by adding a new
paragraph (e) to read as follows:

§2091.3-1 Segregation.

(e)(1) The Bureau of Land
Management may segregate, if it finds it
to be necessary for the orderly
administration of the public lands,
lands included in a right-of-way
application for the generation of
electrical energy under 43 CFR subpart
2804 from wind or solar sources. In
addition, the Bureau of Land
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Management may also segregate lands
that it identifies for potential rights-of-
way for electricity generation from wind
or solar sources. Upon segregation, such
lands will not be subject to
appropriation under the public lands
laws, including location under the
General Mining Law, but not the
Mineral Leasing Act of 1920 (30 U.S.C.
181 et seq.) or the Materials Act of 1947
(30 U.S.C. 601 et seq.). The Bureau of
Land Management will effect such
segregation by publishing a Federal
Register notice that includes a
description of the lands covered by the
segregation. The Bureau of Land
Management may impose a segregation
in this way on both pending and new
right-of-way applications.

(2) The effective date of segregation is
the date of publication of the notice in
the Federal Register, and the date of
termination of the segregation is the
date that is the earliest of the following:

(i) Upon issuance of a decision by the
authorized officer granting, granting
with modifications, or denying the
application for a right-of-way;

(ii) Automatically at the end of the
segregation period provided for in the
Federal Register notice initiating the
segregation, without further action by
the authorized officer; or

(iii) Upon publication of a Federal
Register notice of termination of the
segregation.

(3) The segregation period may not
exceed 2 years from the date of
publication of the Federal Register
notice initiating the segregation.

(4) The effective period of this
subsection of this part will not exceed
two years from the date of its
publication in the Federal Register.

PART 2800—RIGHTS-OF-WAY UNDER
THE FEDERAL LAND POLICY AND
MANAGEMENT ACT

m 3. The authority citation for part 2800
continues to read as follows:

Authority: 43 U.S.C. 1733, 1740, 1763, and
1764.

Subpart 2804—Applying for FLPMA
Grants

m 4. Amend § 2804.25 by adding a new
paragraph (e) to read as follows:

§2804.25 How will BLM process my
application?

(e)(1) The BLM may segregate, if it
finds it to be necessary for the orderly
administration of the public lands,
lands included within a right-of-way
application under 43 CFR subpart 2804
for the generation of electricity from
wind or solar sources. In addition, the

BLM may also segregate public lands
that it identifies for potential rights-of-
way for electricity generation from wind
or solar sources under the BLM’s right-
of-way regulations. Upon segregation,
such lands will not be subject to
appropriation under the public land
laws, including location under the
General Mining Law, but not from the
Mineral Leasing Act of 1920 (30 U.S.C.
181 et seq.) or the Materials Act of 1947
(30 U.S.C. 601 et seq.). The BLM will
effect such segregation by publishing a
Federal Register notice that includes a
description of the lands covered by the
segregation. The Bureau of Land
Management may impose a segregation
in this way on both pending and new
right-of-way applications.

(2) The segregative effect of the
Federal Register notice terminates on
the date that is the earliest of the
following:

(i) Upon issuance of a decision by the
authorized officer granting, granting
with modifications, or denying the
application for a right-of-way;

(ii) Automatically at the end of the
segregation period provided for in the
Federal Register notice initiating the
segregation, without further action by
the authorized officer; or

(iii) Upon publication of a Federal
Register notice of termination of the
segregation.

(3) The segregation period may not
exceed 2 years from the date of
publication of the Federal Register
notice initiating the segregation.

(4) The effective period of this
subsection of this part will not exceed
two years from the date of its
publication in the Federal Register.

Dated: April 6, 2011.
Wilma A. Lewis,

Assistant Secretary of the Interior, Land and
Minerals Management.

[FR Doc. 2011-10019 Filed 4-25-11; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 040205043-4043-01]
RIN 0648-XA360

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery of the South Atlantic;
Reopening of the Commercial Sector
for Vermilion Snapper in the South
Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reopening.

SUMMARY: NMFS reopens the
commercial sector for South Atlantic
vermilion snapper in the exclusive
economic zone (EEZ). NMFS previously
determined the quota for the
commercial sector would be reached by
March 10, 2011, and closed the
commercial sector for vermilion snapper
in the South Atlantic. The latest
estimates for landings indicate the quota
was not reached by that date.
Consequently, NMFS will reopen the
commercial sector for 7 days. The
purpose of this action is to allow the
commercial sector to maximize harvest
benefits and at the same time protect the
vermilion snapper resource.

DATES: The reopening is effective 12:01
a.m., local time, May 1, 2011, until
12:01 a.m., local time, on May 8, 2011.
The commercial sector will then be
closed until the end of the current
fishing period, 12:01 a.m., local time,
July 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Catherine Bruger, telephone 727-824—
5305, fax 727-824-5308, e-mail
Catherine.Bruger@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic is managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The FMP was prepared
by the South Atlantic Fishery
Management Council (Council) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The commercial quota for vermilion
snapper in the South Atlantic is 315,523
1b (143,119 kg) for the current fishing
period, January 1 through June 30, 2011,
as specified in 50 CFR 622.42(e)(4)(i).
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Under 50 CFR 622.43(a)(5), NMFS is
required to close the commercial sector
for a species or species group when the
quota for that species or species group
is reached, or is projected to be reached,
by filing a notification to that effect with
the Office of the Federal Register. NMFS
projected the commercial sector for
vermilion snapper in the South Atlantic
would reach the quota on, or before,
March 10, 2011, and closed the
commercial sector on that date (76 FR
12883, March 9, 2011). However, based
on current statistics, NMFS has
determined that only 83 percent of the
available commercial quota was landed
by that date. Based on daily landings
rates and the pounds remaining on the
quota (approximately 53,120 1b (24,095
kg)), NMFS has determined the
commercial sector can reopen for 7
days. Accordingly, NMFS is reopening
the commercial sector for vermilion
snapper in the South Atlantic from
12:01 a.m., local time, on May 1, 2011,
until 12:01 a.m., local time, on May 8,
2011. The commercial sector will then
be closed until 12:01 a.m., local time,
July 1, 2011. May 1, 2011, was chosen
as the reopening day for the commercial
sector based on feedback from the
fishing industry and expected weather
conditions, which indicated that this
was the best time to reopen.

The operator of a vessel with a valid
commercial vessel permit for South
Atlantic snapper-grouper may not fish
for or retain vermilion snapper in the
South Atlantic prior to 12:01 a.m., local
time, May 1, 2011, and must have
landed and bartered, traded, or sold
such vermilion snapper prior to 12:01
a.m., local time, May 8, 2011.

During the closure, the bag limit and
possession limits specified in 50 CFR
622.39(d)(1)(v) and (d)(2), respectively,
apply to all harvest or possession of
vermilion snapper in or from the South
Atlantic EEZ, and the sale or purchase
of vermilion snapper taken from the
EEZ is prohibited. The prohibition on
sale or purchase does not apply to sale
or purchase of vermilion snapper that
were harvested, landed ashore, and sold
prior to 12:01 a.m., local time, May 8,
2011, and were held in cold storage by
a dealer or processor. For a person on
board a vessel for which a Federal
commercial or charter vessel/headboat
permit for the South Atlantic snapper-
grouper fishery has been issued, the sale
and purchase provisions of the
commercial closure for vermilion
snapper would apply regardless of
whether the fish are harvested in state
or Federal waters, as specified in 50
CFR 622.43(a)(5)(ii).

Classification

This action responds to the best
available information recently obtained
from the commercial sector. The
Assistant Administrator for Fisheries,
NOAA, (AA), finds good cause to waive
the requirement to provide prior notice
and opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B). Allowing prior notice
and opportunity for public comment on
the reopening is unnecessary because
the rule establishing the January 1
through June 30 quota has already been
subject to notice and comment, and all
that remains is to notify the public that
additional harvest is available under the
established quota and, therefore, the
commercial sector will reopen for a
limited time period.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(c) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 21, 2011.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-10035 Filed 4-21-11; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 101029427-0609-02]
RIN 0648-XA371

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of North Carolina is transferring a
portion of its 2011 commercial summer
flounder quota to the Commonwealth of
Virginia. Vessels from North Carolina
were authorized by Virginia to land
summer flounder under safe harbor
provisions, thereby requiring a quota
transfer to account for an increase in
Virginia’s landings that would have
otherwise accrued against the North
Carolina quota. By this action, NMFS

adjusts the quotas and announces the
revised commercial quota for each state
involved.

DATES: Effective April 21, 2011, through
December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Carly Knoell, Fishery Management
Specialist, 978-281-9224.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from North Carolina through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state are described in §648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.100(d). The Regional
Administrator is required to consider
the criteria set forth in § 648.100(d)(3) in
the evaluation of requests for quota
transfers or combinations.

North Carolina has agreed to transfer
471,727 1b (213,972 kg) of its 2011
commercial quota to Virginia. This
transfer was prompted by 52 summer
flounder landings of North Carolina
vessels that were granted safe harbor in
Virginia due to hazardous shoaling in
Oregon Inlet, North Carolina, severe
winter storm conditions, and/or
mechanical problems between March
17, 2011, and April 1, 2011. This
amount also includes a correction to a
landing on March 16, 2011, that was
included in the quota transfer effective
April 4, 2011 (76 FR 19277). This
correction accounts for 2,805 1b (1,272
kg) of the total transfer amount. The
Regional Administrator has determined
that the criteria set forth in
§648.100(d)(3) have been met. The
revised summer flounder quotas for
calendar year 2011 are: North Carolina,
3,691,601 1b (1,674,482 kg); and
Virginia, 4,780,967 1b (2,168,610 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: April 21, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-10036 Filed 4—21-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 26

RIN 3150-Al94

[NRC-2011-0058]

Alternative to Minimum Days Off
Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
is proposing to amend its regulations
governing the fitness for duty of workers
at nuclear power plants. These
amendments would allow holders of
nuclear power plant operating licenses
the option to use a different method
from the one currently prescribed in the
NRC'’s regulations for determining when
certain nuclear power plant workers
must be afforded time off from work to
ensure that such workers are not
impaired due to cumulative fatigue
caused by work schedules.

DATES: Submit comments by May 26,
2011. Comments received after this date
will be considered if it is practical to do
so, but the Commission is able to ensure
consideration only for comments
received before this date. Requests for
extension of the comment period will
not be granted.

ADDRESSES: Please include Docket ID
NRC-2011-0058 in the subject line of
your comments. For instructions on
submitting comments and accessing
documents related to this action, see
“Submitting Comments and Accessing
Information” in the SUPPLEMENTARY
INFORMATION section of this document.

You may submit comments by any
one of the following methods.

e Federal rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2011-0058. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668, e-mail:
Carol.Gallagher@nrc.gov.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, Attn:
Rulemakings and Adjudications Staff.

e E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

e Hand-deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays (telephone: 301-415—
1677).

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

FOR FURTHER INFORMATION CONTACT:
Howard Benowitz, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
telephone: 301-415-4060; e-mail:
Howard.Benowitz@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Submitting Comments and Accessing
Information
II. Background
A. NRC’s Current Regulations
B. Stakeholder Reaction to the Current
Fitness for Duty Requirements
C. Public Meetings and Commission
Direction
III. Description of the Proposed Rule
A. Maximum Weekly Average of 54 Hours
Worked Over a 6-Week Rolling Window
B. Proposed Alternative to the Minimum
Days Off Requirements
C. Applicability
IV. Section-by-Section Analysis
V. Specific Request for Comment
VI. Availability of Documents
VIIL Criminal Penalties
VIIL. Compatibility of Agreement State
Regulations
IX. Plain Language
X. Voluntary Consensus Standards
XI. Finding of No Significant Environmental
Impact
XII. Paperwork Reduction Act Statement
XIII. Regulatory Analysis
XIV. Regulatory Flexibility Certification
XV. Backfit Analysis

I. Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that

you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
information related to this document
using the following methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O—
1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available electronically at the NRC’s
Electronic Reading Room at http://
www.nre.gov/reading-rm/adams.html.
From this page, the public can gain
entry into ADAMS, which provides text
and image files of NRC’s public
documents. If you do not have access to
ADAMS or if there are problems in
accessing the documents located in
ADAMS, contact the NRC’s PDR
reference staff at 1-800-397-4209, or
301-415-4737, or by e-mail to
PDR.Resource@nrc.gov.

e Federal Rulemaking Web Site:
Public comments and supporting
materials related to this proposed
rulemaking can be found at http://
www.regulations.gov by searching on
Docket ID NRC-2011-0058.

II. Background

A. NRC’s Current Regulations

On March 31, 2008, the NRC adopted
a final rule which substantially revised
its regulations for fitness for duty (FFD)
in Title 10 of the Code of Federal
Regulations (10 CFR) part 26 (73 FR
16966; March 31, 2008). The revised
regulations updated the NRC’s FFD
requirements and made them more
consistent with other relevant Federal
rules, guidelines, and drug and alcohol
testing programs that impose similar
requirements on the private sector. In
addition, by establishing clear and
enforceable requirements for the
management of worker fatigue, the 2008


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
mailto:Rulemaking.Comments@nrc.gov
http://www.regulations.gov
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amendments require nuclear power
plant licensees to ensure that worker
fatigue does not adversely affect public
health and safety and the common
defense and security. Among these
fatigue management requirements is a
minimum days off requirement, which
requires licensees to manage cumulative
fatigue by providing workers with a
minimum number of days off over the
course of a period not to exceed 6
weeks.

B. Stakeholder Reaction to the Current
Fitness for Duty Requirements

On September 3, 2010, the Nuclear
Energy Institute (NEI) submitted a
petition for rulemaking (PRM-26-5). In
PRM-26-5, the NEI states that “the new
rule has resulted in consequences not
originally envisioned when the rule was
developed and that these consequences
have diminished the safety benefits of
the rule.” The NEI states that the
unintended consequences stem from the
minimum days off requirements,
specifically § 26.205(d)(3) through
§26.205(d)(6), because they create an
undue level of complexity and
inflexibility in managing worker fatigue.
These regulations mandate a specified
minimum average number of days off
per week, averaged over a fixed time
period. The minimum average number
of days off depends on the duties the
individual performs and, for
§26.205(d)(3), the length of an
individual’s shift schedule (i.e., whether
the individual is working 8-, 10- or 12-
hour shifts).

The NEI requests, among other
changes, that 10 CFR part 26, Subpart I,
be amended to replace the minimum
days off requirements in § 26.205(d)
with a performance-based objective,
consisting of an average of 54 hours
worked per week, averaged over a
calendar quarter. The NEI also proposes
changing the § 26.205(e)(1) annual
assessment of actual hours worked and
performance of individuals subject to
the work hour controls to a quarterly
assessment to provide a more frequent
review of hours worked. The NEI
proposes to eliminate the minimum
days off requirements in § 26.205(d)(3)
through § 26.205(d)(6), while the work
hour limits and break requirements in
§26.205(d)(1)(i)—(iii) and (d)(2)({)-(i),
respectively, would remain unchanged.

Separately from PRM-26-5, on
September 23, 2010, the NEI submitted
a request for enforcement discretion
regarding the minimum days off
provisions of part 26. The request
reiterates the NEI’s opinion that the
regulations that govern fatigue
management impede “many safety-
beneficial practices at plant sites,

adversely [impact] the quality of life of
covered workers, and [result] in
conflicts between rule requirements and
represented bargaining unit
agreements.” The letter requests that the
NRC “exercise enforcement discretion
from the [minimum days off] provisions
of the rule” until the final disposition of
PRM-26-5.

Mr. Erik Erb, a nuclear security officer
at the Nine Mile Point Nuclear Station,
submitted a petition for rulemaking
(PRM-26-6) on August 17, 2010. Mr.
Erb requests that the NRC amend 10
CFR part 26, subpart I, to decrease the
minimum days off requirement for
security officers working 12-hour shifts
from an average of 3 days per week to
an average of 2.5 or 2 days per week.
This petition was endorsed by 91
security officers.

C. Public Meetings and Commission
Direction

The NRC held a public meeting on
November 18, 2010, to learn, directly
from the affected stakeholders, more
details about the unintended
consequences of the minimum days off
requirements. Although some of the
stakeholders are comfortable with the
current minimum days off requirements,
the stakeholders at this public meeting
claimed that the unintended
consequences have diminished the
safety benefits of the fatigue
management provisions of 10 CFR part
26 and expressed the need for an
alternative that is simpler and would
provide greater scheduling flexibility.
Additional public meetings were held
on January 6, 2011, and January 25,
2011, to provide opportunities for
stakeholders and the NRC to discuss
alternatives to the minimum days off
requirements.

In a February 8, 2011, public meeting,
the NRC staff and stakeholders briefed
the Commission on the implementation
of the 10 CFR part 26 fatigue
management requirements. The nuclear
power industry stakeholders conveyed
many of the same concerns raised in the
three public meetings. The NRC staff
presented the scientific and technical
bases for the current requirements for
managing cumulative fatigue and a
proposal to address the concerns raised
by the industry stakeholders. The NRC
staff proposed a maximum average 54-
hour work week, averaged over a 6-week
rolling period, as an alternative to the
§26.205(d)(3) minimum days off
requirements. The NRC staff and
industry stakeholders generally agreed
that this proposal could provide the
relief sought by the industry while
meeting the objectives of the minimum
days off requirements. Other

stakeholders were less certain that the
NRC should consider proposals to
change the current requirements.

On March 24, 2011, the Commission
issued a Staff Requirements
Memorandum that directed the NRC
staff to conduct a rulemaking to provide
an alternative to the minimum days off
requirements that would be consistent
with the proposal presented by the NRC
staff at the February 8, 2011, briefing.
The Commission limited the scope of
the rulemaking to the alternative to the
minimum days off requirements and
instructed the NRC staff to consider
other issues related to the petitions for
rulemaking, other changes to 10 CFR
part 26, and comments received in this
rulemaking proceeding that are outside
the limited scope of this rulemaking, in
a separate rulemaking effort. The
Commission also directed the staff to
expedite this rulemaking and provide a
30-day public comment period for this
proposed rule instead of the typical 75-
day public comment period.

III. Description of the Proposed Rule

A. Maximum Weekly Average of 54
Hours Worked Over a 6-Week Rolling
Window

One cause of cumulative fatigue is
consecutive days of restricted or poor
quality sleep. In turn, consecutive days
of restricted or poor quality sleep may
be caused by such things as shift-work,
extended work days, and extended work
weeks. Currently, Subpart I of 10 CFR
part 26 requires nuclear power plant
licensees to manage cumulative fatigue
primarily by providing individuals with
a minimum number of days off over the
course of a period not to exceed 6
weeks. The distribution of the days off
during the 6-week period acts to either
prevent or mitigate cumulative fatigue.

An alternative method for managing
cumulative fatigue would be to establish
a requirement to limit actual hours
worked instead of mandating the
number of days off that individuals
receive. A limit on actual hours worked,
when applied to schedules that require
regular shift coverage, would limit the
number of work hours that can
contribute to cumulative fatigue and, as
a practical matter, result in periodic
days off for recovery rest. A schedule
resulting in a weekly average of 54
hours worked, calculated using a rolling
period of up to 6 weeks, would be such
a schedule.

In general, most individuals that work
their normal shift schedule and receive
only the minimum number of days off
required under the current minimum
days off requirements of § 26.205(d)(3)
could average as many as 54 hours of
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work per week. However, the NEI has
indicated that implementation of the
minimum days off requirements has
reduced licensee scheduling flexibility
and imposed a substantial
administrative burden. By comparison,
limiting work hours to an average of not
more than 54 hours per week by using
a rolling window (i.e., averaging period)
of up to 6 weeks would limit the
number of consecutive weeks of
extended work hours that an individual
can work by using a comparable but
simpler and more flexible requirement.
The 6 week limit would also remain
consistent with the averaging duration
and technical basis of the minimum
days off requirements, as described in
the Statement of Considerations (SOC)
for the 2008 10 CFR part 26 final rule.
In addition, this alternative would not
depend on the length of an individual’s
shift schedule and would eliminate the
burden of tracking the number of days
off that an individual receives in a
period not to exceed 6 weeks. Based on
stakeholder input, the alternative would
relieve operational burdens by enabling
licensee personnel to engage in certain
safety-beneficial practices with fewer
scheduling restrictions, such as holding
off-shift shift manager meetings and
using the most knowledgeable workers
in responding to plant events and
conditions.

In summary, the maximum number of
hours that could be worked under the
proposed alternative approach would be
comparable to the maximum number of
hours that can be worked by most
individuals under the current 10 CFR
part 26 minimum days off requirements,
except that the alternative requirement
would provide for greater simplicity and
flexibility. This proposed approach
could be used only in place of the
minimum days off requirements in
§26.205(d)(3) and would be applicable
only to individuals subject to work hour
controls under § 26.205(a). Under
§26.205(a), the subject individuals are
those described in § 26.4(a). The NRC
determination that the proposed
alternative would be equivalent to the
minimum days off requirements
considered the collective advantages
and disadvantages of having all
individuals who are subject to the work
hour controls under a single set of
cumulative fatigue management
requirements. Thus, licensees would not
be able to subject one group of
individuals under § 26.4(a) to the
requirements in § 26.205(d)(3) and
another group of individuals under
§ 26.4(a) to proposed § 26.205(d)(7)
requirements. Allowing licensees to
implement the minimum days off and

proposed alternative requirements
simultaneously would also create a
burden for NRC oversight and
inspections.

Although the rolling schedule
required under the proposed alternative
approach would limit the number of
consecutive extended work weeks and
thereby limit the potential for
cumulative fatigue, there are unusual
potential circumstances in which the
proposed alternative requirement could
be met and the schedule could be
fatiguing. Such schedules include
having only one in every nine days off
or consistently working the maximum
allowable hours, which would likely
result in cumulative fatigue. However,
the industry has stated that these
unusual schedules are improbable. The
NRC believes that this proposed
alternative approach, together with
other aspects of the rule that will remain
unchanged, would provide reasonable
assurance that licensees will manage
cumulative fatigue in a manner that
contributes to the protection of public
health and safety and common defense
and security.

B. Proposed Alternative to the Minimum
Days Off Requirements

The NRC proposes to create a new
§26.205(d)(7) that would contain the
proposed alternative. The proposed rule
would allow nuclear power plant
licensees and other entities identified in
§ 26.3(a) and, if applicable, (c) and (d)
to choose whether or not to implement
this alternative approach, in lieu of
compliance with the current rule’s
minimum days off requirements in
§26.205(d)(3). The NRC is not
proposing to remove the current
§26.205(d)(3) minimum days off
requirements and mandate that all
licensees instead adopt new maximum
average work hour requirements. Some
licensees may be satisfied with the
current requirements. In addition, a
mandated change would constitute
backfitting under the NRC’s Backfit
Rule, 10 CFR 50.109. None of the
exceptions in §50.109(a)(4) to
preparation of a backfit analysis could
be justified, and a backfit analysis could
not demonstrate that a mandatory rule
would constitute a cost-justified
substantial increase in protection to
public health and safety or common
defense and security. For these reasons,
the NRC has decided to propose the
maximum weekly average of 54 work
hours, averaged over a rolling window
of up to 6 weeks, as an alternative to the
minimum days off requirements.

C. Applicability

Consistent with the current rule’s
minimum days off requirements in
§26.205(d)(3), the proposed alternative
maximum average work hours
provisions would apply to all periods of
operations, with several specified
exceptions: during force-on-force
exercises and plant emergencies and for
security personnel when they are
needed to maintain the common defense
and security. In those limited
circumstances, special provisions,
described below, would apply. In
addition, licensees currently have the
option under § 26.205(d)(4) to comply
with the minimum days off
requirements in either § 26.205(d)(3) or
§26.205(d)(4) during unit outages when
the affected individuals are working on
outage activities, and have the option
under § 26.205(d)(5) to comply with the
minimum days off requirements in
either § 26.205(d)(3) or § 26.205(d)(5)
during unit outages, security system
outages, or increased threat conditions.
Under the proposed rule, licensees also
would have the option to comply with
the maximum average work hours
requirements under the above
conditions. The reasons that the
Commission permits the exceptions and
options involving the minimum days off
requirements are explained in the SOC
for the 2008 10 CFR part 26 final rule.
Because the proposed optional approach
would offer licensees an equivalent
minimum days off alternative that is
equally effective at managing
cumulative fatigue, the 2008 10 CFR
part 26 final rule SOC also provides the
justification for why the proposed
alternative would apply to the
exceptions and options described
herein.

The current rule, in § 26.205(d)(4),
offers licensees the option to apply
different minimum days off
requirements during the first 60 days of
a unit outage for individuals working on
outage activities. During this part of
outages, licensees are not required to
calculate the requisite number of an
individual’s days off by a weekly
average over a period of up to 6 weeks.
The regulation requires licensees who
choose the outage option to provide
affected individuals with a fixed
number of days off over a 15-day period
or 7-day period, depending on the
duties performed by the individuals.
Similarly, the cumulative fatigue
management provisions for security
personnel in current § 26.205(d)(5)(i)
allow licensees, during the first 60 days
of a unit outage or a planned security
system outage, the option to comply
with the minimum days off
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requirements in § 26.205(d)(3) or
provide security personnel with a fixed
number of days off over a 15-day period.
Under proposed § 26.205(d)(4) and
(d)(5)(i), licensees that choose the
alternative maximum average work
hours approach during non-outage
periods would have the option to use
the proposed alternative or the fixed
number of days off approaches during
the first 60 days of outages.

During the first 60 days of an
unplanned security system outage or
increased threat condition, current
§26.205(d)(5)(ii) provides a
discretionary exception from the
minimum days off requirement in
§26.205(d)(3) and (d)(5)(i) so that
security personnel subject to the work
hour requirements would not be
required to meet the minimum days off
requirements. The proposed
§26.205(d)(5)(ii) would permit licensees
who implement the maximum average
work hours approach during non-outage
periods to not meet the proposed
§26.205(d)(7) requirements during the
first 60 days of an unplanned security
system outage or increased threat
condition.

Section 26.207(b) of the current
regulations relieves licensees from the
minimum days off requirements of
§26.205(d)(3) by allowing licensees to
exclude shifts worked by security
personnel during the actual conduct of
NRC-evaluated force-on-force tactical
exercises when calculating the
individuals’ required number of days
off. The proposed rule would permit
licensees who implement the proposed
alternative during non-outage periods to
exclude from the proposed
§26.205(d)(7) calculations the hours
worked by security personnel during the
actual conduct of NRC-evaluated force-
on-force tactical exercises.

Current § 26.207(c) provides a
licensee relief from the work hour
control requirements of § 26.205 for
security personnel upon written
notification from the NRC, for the
purpose of assuring the common
defense and security for a period the
NRC defines. In the proposed rule,
licensees would also be relieved from
the requirements of proposed
§26.205(d)(7) in this situation.

As stated in current § 26.207(d), a
licensee need not meet the work hour
controls, including the minimum days
off requirements, during declared
emergencies, as defined in the licensee’s
emergency plan. Under the proposed
rule, consistent with the current
approach for minimum days off
requirements during declared
emergencies, licensees would not need
to meet the requirements of the

proposed § 26.205(d)(7) during the
period of the declared emergency.

The NRC Office of Enforcement
issued EGM—-09-008, “Enforcement
Guidance Memorandum—
Dispositioning Violations of NRC
Requirements for Work Hour Controls
Before and Immediately After a
Hurricane Emergency Declaration,”
dated September 24, 2009, to give the
NRC staff guidance for processing
violations of work hour controls
requirements during conditions before
and immediately after the declaration of
an emergency for a hurricane, when
licensees sequester plant staff on site to
ensure personnel are available for relief
of duties, and potentially granting
enforcement discretion for the affected
requirements. Under EGM-09-008, the
NRC may exercise enforcement
discretion and not cite licensees for
violations of 10 CFR 26.205(c) and (d)
while a licensee sequesters site
personnel in preparation for hurricane
conditions that are expected to result in
the declaration of an emergency caused
by high winds. The EGM refers to
§26.205(d) generally, and therefore, the
requirements in proposed § 26.205(d)(7)
would also fall under the enforcement
discretion described by EGM-09-008.

IV. Section-by-Section Analysis
10 CFR 26.203 General Provisions.

Section 26.203 establishes
requirements for licensees’ fatigue
management policies, procedures,
training, examinations, recordkeeping,
and reporting. The NRC proposes to
make conforming changes to paragraphs
within § 26.203 to ensure consistency
between the implementation of the
minimum days off requirements in
§26.205(d)(3) and the implementation
of the maximum average work hours
requirements in proposed § 26.205(d)(7).

Section 26.203(d)(2)

Section 26.203(d)(2) currently
requires licensees to retain records of
shift schedules and shift cycles of
individuals who are subject to the work
hour requirements established in
§26.205. These records are necessary, in
part, to ensure that documentation of
the licensee’s fatigue management
program is retained and available for the
NRC inspectors to verify that licensees
are complying with the work hour
requirements and waiver and fatigue
assessment provisions. Because
licensees that implement the alternative
would need to show inspectors that
individuals subject to the new work
hour controls have not exceeded the
average weekly work hour limit,
inspectors would need to know the

averaging periods used by the licensee.
Therefore, the NRC proposes to amend
§26.203(d)(2) to include the
requirement that licensees
implementing the requirements in
proposed § 26.205(d)(7) maintain
records showing the beginning and end
times and dates of all 6-week or shorter
averaging periods. These licensees
would also need to retain records of
shift schedules to ensure compliance
with the requirements in § 26.205(c) and
§26.205(d)(2).

Section 26.203(e)(1)

Current § 26.203(e)(1) requires
licensees to provide the NRC with an
annual summary of all instances during
the previous calendar year in which the
licensee waived each of the work hour
controls specified in § 26.205(d)(1)
through (d)(5)(i) for individuals who
perform the duties listed in § 26.4(a)(1)
through (a)(5). Section 26.203(e)(1)
would be revised in the proposed rule
to require licensees to also report the
instances when the licensee waived the
requirements in proposed § 26.205(d)(7).

Section 26.203(e)(1)(i) and (e)(1)(ii)

Section 26.203(e)(1)(i) and (e)(1)(ii)
requires licensees to report whether
work hour controls are waived for
individuals working on normal plant
operations or working on outage
activities. The proposed rule would
require licensees to include whether the
alternative requirements in proposed
§26.205(d)(7) were waived during
normal plant operations or while
working on outage activities.

10 CFR 26.205 Work hours.

Section 26.205 sets forth the NRC’s
requirements governing work hour
controls applicable to individuals
performing the duties in 10 CFR
26.4(a)(1) through (a)(5). The NRC
proposes to add a new § 26.205(d)(7)
and make conforming changes to
existing paragraphs within § 26.205 to
ensure consistency between the
implementation of the minimum days
off requirements in § 26.205(d)(3) and
the implementation of the maximum
average work hours requirements in
proposed § 26.205(d)(7).

Section 26.205(b)(5)

Section 26.205(b)(5) currently allows
licensees to exclude from the
calculation of an individual’s work
hours unscheduled work performed off
site (e.g., technical assistance provided
by telephone from an individual’s
home), provided the total duration of
the work does not exceed a nominal 30
minutes during any single break period.
For the purposes of compliance with the
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minimum break requirements of
§26.205(d)(2) and the minimum days
off requirements of § 26.205(d)(3)
through (d)(5), such duties do not
constitute work periods or work shifts.
The proposed rule would revise

§ 26.205(b)(5) to exclude these
incidental duties from hours worked
under proposed § 26.205(d)(7).

Section 26.205(d)(3)

Currently, § 26.205(d)(3) requires
licensees to ensure that subject
individuals have, at minimum, the days
off as specified in this section. Under
the proposed rule, licensees would have
the option of either complying with the
minimum days off requirements in
§ 26.205(d)(3) or the alternative
requirements in proposed § 26.205(d)(7).

Section 26.205(d)(4)

Current § 26.205(d)(4) provides a
limited discretionary exception from the
minimum day off requirements in
§26.205(d)(3) for individuals
performing the duties specified in
§ 26.4(a)(1) through (a)(4) (i.e., certain
operations, chemistry, health physics,
fire brigade, and maintenance
activities). The exception from the
minimum days off requirements is
available during the first 60 days of a
unit outage while a subject individual is
working on outage activities. In these
circumstances, if the licensee elects to
apply the exception, § 26.205(d)(4)
requires licensees to ensure that
individuals specified in § 26.4(a)(1)
through (a)(3) have a minimum of 3
days off in each successive (i.e., non-
rolling) 15-day period and that
individuals specified in § 26.4(a)(4)
have at least 1 day off in any 7-day
period. Detailed guidance on the
applicability of this rule provision is
available in Regulatory Guide 5.73,
“Fatigue Management for Nuclear Power
Plant Personnel.” After the first 60 days
of a unit outage, regardless of whether
the individual is working on unit outage
activities, the individual is again subject
to the minimum days off requirements
of § 26.205(d)(3), except as permitted by
§26.205(d)(6). The NRC proposes to
revise § 26.205(d)(4) to allow licensees
that choose the maximum average work
hours alternative during non-outage
periods to have the option to use the
proposed alternative or the fixed
number of days off approach during the
first 60 days of a unit outage.

Section 26.205(d)(5)(i)

Section 26.205(d)(5)(i) currently
provides a discretionary exception from
the minimum days off requirements of
§ 26.205(d)(3) for personnel performing
the duties described in § 26.4(a)(5)

during unit outages or unplanned
security system outages. The
requirement limits this exception period
to 60 days from the beginning of the
outage and requires that individuals
performing the security duties identified
in § 26.4(a)(5) during this period have a
minimum of 4 days off in each non-
rolling 15-day period. Proposed
§26.205(d)(5)(1) would allow licensees
that choose the maximum average work
hours alternative during non-outage
periods to have the option to use the
proposed alternative or the fixed
number of days off approach in
§26.205(d)(5)(i) for security personnel
during the first 60 days of a unit outage
or unplanned security system outage.

Section 26.205(d)(5)(ii)

Current § 26.205(d)(5)(ii) provides a
discretionary exception from the
minimum days off requirements of
§26.205(d)(3) for security personnel
during the first 60 days of an unplanned
security system outage or an increased
threat condition. Individuals performing
the security duties identified in
§ 26.4(a)(5) during this period do not
have to meet the minimum days off
requirements of § 26.205(d)(3). Proposed
§26.205(d)(5)(ii) would provide that,
during the first 60 days of an unplanned
security system outage or an increased
threat condition, licensees would not
need to meet the requirements of
§26.205(d)(3), § 26.205(d)(5)(i), or
proposed § 26.205(d)(7) for security
personnel.

Section 26.205(d)(7)

This would be a new section
governing maximum average work
hours for subject individuals, with
which licensees could voluntarily
choose to comply as an alternative to
complying with comparable provisions
in § 26.205(d)(3). Licensees who choose
to comply with this alternative would
nonetheless comply with all
requirements in § 26.205 other than the
minimum days off requirements in
§26.205(d)(3).

The individuals subject to the
proposed maximum average work hours
requirements in this section would be
the same as the individuals subject to
the comparable controls in
§ 26.205(d)(3), which, according to
§ 26.205(a), are the individuals
described in § 26.4(a). Unlike the
minimum days off requirements, the
proposed maximum average work hours
alternative would apply to all
individuals described in § 26.205(a)
without regard for their assigned duties
or the length of their shift schedules.

Section 26.205(d)(7)(i)

Licensees who elect to implement the
requirements of proposed
§26.205(d)(7)(i) would manage affected
individuals’ cumulative fatigue by
limiting the number of hours they work
each week to an average of 54 hours.
The 54-hour average would be
computed over a rolling period of up to
6 weeks. Licensees would roll (i.e.,
adjust forward) the beginning and end
times and dates of their averaging
periods (of up to 6 weeks) by no more
than 7 consecutive calendar days at any
time. Licensees would be expected to
describe in their FFD procedures, as
required by proposed § 26.205(d)(7)(ii),
the beginning and end times and days
of the week for the averaging periods.

Section 26.205(d)(7)(ii)

In proposed § 26.205(d)(7)(ii), each
licensee would need to explicitly state,
in its FFD policies and procedures
required by 10 CFR 26.27 and 10 CFR
26.203, with which requirements it is
complying: The minimum days off
provisions in § 26.205(d)(3) or the
maximum average work hours
requirements in proposed § 26.205(d)(7).
As a general matter, good regulatory
practice requires each licensee to clearly
document its licensing basis, especially
where the NRC’s requirements offer the
licensee one or more regulatory
alternatives. If a licensee clearly and
sufficiently documents its licensing
basis, then the licensee can more easily
determine, despite changes (as
applicable) in personnel, procedures, or
its design, whether the licensee
continues to comply with its licensing
basis and applicable NRC requirements.
Effective documentation also allows the
NRC to quickly and accurately
determine the licensee’s status of
compliance and affords the public an
opportunity to understand the legal
constraints to which that licensee is
subject.

Arguably, the NRC’s regulations
would already require the licensee to
document its decision to comply with
the alternative to the minimum days off
requirements in proposed § 26.205(d)(7).
Section 26.27 requires licensees to
establish written FFD policies and
procedures, and 10 CFR 26.203(a) and
(b) requires licensees to include in the
§ 26.27 written policies and procedures
the specific policies and procedures for
the management of fatigue, including
the process for implementing the work
hour controls in § 26.205. However, to
avoid ambiguity on this matter, the NRC
would make clear in § 26.205(d)(7)(ii)
the licensee’s (and applicant’s)
regulatory obligation to document in its
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FFD policies and procedures, required
by §26.27 and § 26.203(a) and (b),
including the process for implementing
the work hour controls, with which
requirements it will comply: The
requirements in § 26.205(d)(3) or
proposed § 26.205(d)(7).

The cumulative fatigue management
requirements with which each licensee
elects to comply, either the
requirements in § 26.205(d)(3) or
proposed § 26.205(d)(7), would be the
legally-binding requirements for that
licensee for all individuals subject to the
work hour controls of § 26.205. For
example, licensees would not be able to
subject one group of individuals under
§ 26.4(a) to the requirements in
§26.205(d)(3) and another group of
individuals under § 26.4(a) to proposed
§26.205(d)(7) requirements.
Implementing the minimum days off
and proposed alternative requirements
simultaneously would create a burden
for NRC inspectors because before they
could even begin their inspection
review, the inspectors would have to
ascertain which groups of individuals
were subject to which set of
requirements. The review itself would
then be more burdensome because the
review would include additional steps
depending on the applicable individuals
and requirements. In addition, the NRC
assessed the proposed alternative as
equivalent to the minimum days off
requirements considering the collective
advantages and disadvantages of having
all individuals who are subject to the
work hour controls under a single set of
cumulative fatigue management
requirements. Nevertheless, licensees
would be free to switch to the other set
of legally-binding requirements, so long
as the requirement of proposed
§26.205(d)(7)(ii) was met.

Section 26.205(e)(1)(i)

Currently, § 26.205(e)(1) requires
licensees to review the actual work
hours and performance of individuals
who are subject to this section for
consistency with the requirements of
§ 26.205(c), so that licensees can
determine if they are controlling the
work hours of individuals consistent
with the objective of preventing
impairment from fatigue due to the
duration, frequency, or sequencing of
successive shifts. Section 26.205(e)(1)(i)
requires the licensees to assess the
actual work hours and performance of
individuals whose actual hours worked
during the review period exceeded an
average of 54 hours per week in any
shift cycle while the individuals’ work
hours are subject to the requirements of
§26.205(d)(3). The NRC proposes to
amend § 26.205(e)(1)(i) to require

licensees to assess the actual work hours
and performance of individuals whose
actual hours worked during the review
period exceeded an average of 54 hours
per week in any averaging period of up
to 6 weeks. The duration of the
averaging periods would be the same
duration that the licensees use to
control the individuals’ work hours to
comply with the requirements of
proposed § 26.205(d)(7).

10 CFR 26.207 Waivers and
Exceptions

Section 26.207 provides the criteria
that licensees must meet to authorize
waivers and enact exceptions from the
work hour requirements in
§26.205(d)(1) through (d)(5)(i). The NRC
proposes to make conforming changes to
paragraphs within § 26.207 to ensure
consistency between the
implementation of the minimum days
off requirements in § 26.205(d)(3) and
the implementation of the maximum
average hours worked requirements in
proposed § 26.205(d)(7).

Section 26.207(a)

Section 26.207(a) permits licensees to
authorize waivers from the work hour
requirements in § 26.205(d)(1) through
(d)(5)(i) for conditions that meet the two
criteria specified in § 26.207(a). Section
26.207(a) would be revised in the
proposed rule to authorize licensees to
grant waivers from the work hour
requirements in proposed § 26.205(d)(7)
if the criteria in § 26.207(a) are met.

Section 26.207(b)

Current § 26.207(b) relieves licensees
from the minimum days off
requirements of § 26.205(d)(3) by
allowing them to exclude shifts worked
by security personnel during the actual
conduct of NRC-evaluated force-on-
force tactical exercises when calculating
the individual’s number of days off. The
proposed rule would amend § 26.207(b)
to permit licensees to exclude from the
maximum average work hours
requirements of proposed § 26.205(d)(7)
the hours worked by security personnel
during the actual conduct of NRC-
evaluated force-on-force tactical
exercises.

10 CFR 26.209 Self-Declarations

Section 26.209 requires licensees to
take immediate action in response to a
self-declaration by an individual who is
working under, or being considered for,
a waiver from the work hour controls in
§26.205(d)(1) through (d)(5)(i). The NRC
proposes to make a conforming change
to §26.209(a) to ensure consistency
between the implementation of the
minimum days off requirements in

§26.205(d)(3) and the implementation
of the maximum average hours worked
requirements in proposed § 26.205(d)(7).

Section 26.209(a)

Section 26.209(a) would be amended
in the proposed rule to address the
situation when an individual is
performing, or being assessed for, work
under a waiver of the requirements
contained in proposed § 26.205(d)(7)
and declares that, due to fatigue, he or
she is unable to safely and competently
perform his or her duties. As in the
current § 26.209(a), the licensee shall
immediately stop the individual from
performing any duties listed in § 26.4(a),
except if the individual is required to
continue performing those duties under
other requirements in 10 CFR part 26. If
the subject individual must continue
performing the duties listed in § 26.4(a)
until relieved, then the licensee shall
immediately take action to relieve the
individual.

10 CFR 26.211

Section 26.211 currently requires
licensees to conduct fatigue assessments
under several conditions. The NRC
proposes to make conforming changes to
paragraphs within § 26.211 to ensure
consistency between the
implementation of the minimum days
off requirements in § 26.205(d)(3) and
the implementation of the maximum
average hours worked requirements in
proposed § 26.205(d)(7).

Section 26.211(b)(2)(iii)

Section 26.211(b)(2)(iii) prohibits
individuals from performing a post-
event fatigue assessment if they
evaluated or approved a waiver of the
limits specified in § 26.205(d)(1)
through (d)(5)(i) for any of the
individuals who were performing or
directing the work activities during
which the event occurred if the event
occurred while such individuals were
performing work under that waiver. The
proposed rule would amend
§ 26.211(b)(2)(iii) to prohibit individuals
from performing a post-event fatigue
assessment if they evaluated or
approved a waiver of the limits
specified in proposed § 26.205(d)(7) for
any of the individuals who were
performing or directing the work
activities during which the event
occurred if the event occurred while
such individuals were performing work
under that waiver.

Section 26.211(d)

Current § 26.211(d) prohibits
licensees from concluding that fatigue
has not degraded or will not degrade the
individual’s ability to safely and

Fatigue Assessments
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competently perform his or her duties
solely on the basis that the individual’s
work hours have not exceeded any of
the limits specified in § 26.205(d)(1) or
that the individual has had the
minimum rest breaks required in
§26.205(d)(2) or the minimum days off

required in § 26.205(d)(3) through (d)(5).

The NRC proposes to amend § 26.211(d)
to include the maximum average work
hours among the criteria that licensees
may not solely rely on when concluding
that fatigue has not degraded or will not
degrade an individual’s ability to safely

and competently perform his or her
duties.

V. Specific Request for Comment

The NRC is seeking advice and
recommendations from the public on
this proposed rule. The NRC will
consider all comments received within
the limited scope of this proposed
rulemaking and address them in the
final rule. We are particularly interested
in comments and supporting rationale
from the public on the following issue:
Would the alternative approach provide
comparable assurance of the

management of cumulative fatigue as
the current minimum days off
requirements?

VI. Availability of Documents

The following table lists documents
that are related to this proposed rule
and available to the public and indicates
how they may be obtained. See
Submitting Comments and Accessing
Information of the SUPPLEMENTARY
INFORMATION section on the physical
locations and Web sites where the
documents may be accessed.

Document

PDR

Web

Electronic
Reading Room
(Adams)

U.S. Nuclear Regulatory Commission, Regulatory Guide 5.73, “Fatigue Man-
agement For Nuclear Power Plant Personnel” (March 2009).

PRM-26-5, Petition to Amend 10 CFR part 26, “Fitness-for-Duty Programs,”
filed by the Nuclear Energy Institute (September 3, 2010).

Anthony R. Pietrangelo on Behalf of the Nuclear Energy Institute; Notice of
Receipt of Petition for Rulemaking, 75 FR 65249 (October 22, 2010).

Request for Enforcement Discretion filed by the Nuclear Energy Institute
(September 23, 2010).

PRM-26-6, Petition to Amend 10 CFR part 26, filed by Eric Erb (August 17,
2010).

Eric Erb; Notice of Receipt of Petition for Rulemaking, 75 FR 71368 (Novem-
ber 23, 2010).

SECY-11-0003, Status of Enforcement Discretion Request and Rulemaking
Activities Related to 10 CFR part 26, Subpart |, “Managing Fatigue” (Janu-
ary 4, 2011).

SECY-11-0028, Options for Implementing an Alternative Interim Regulatory
Approach to the Minimum Days Off Provisions of 10 CFR part 26, Subpart
I, “Managing Fatigue” (February 28, 2011).

EGM-09-008, “Enforcement Guidance Memorandum—Dispositioning Viola-
tions of NRC Requirements for Work Hour Controls Before and Imme-
diately After a Hurricane Emergency Declaration” (September 24, 2009).

Staff Requirements—SECY-11-0003—Status of Enforcement Discretion Re-
quest and Rulemaking Activities Related to 10 CFR part 26, Subpart I,
“Managing Fatigue” and SECY—-11-0028—Options for Implementing an Al-
ternative Interim Regulatory Approach to the Minimum Days Off Provisions
of 10 CFR part 26, Subpart I, “Managing Fatigue” (March 24, 2011).

Updated Notice of Public Meeting to Discuss part 26, Subpart | Implementa-
tion to Understand Unintended Consequences of the Minimum Day Off Re-
quirements (November 15, 2010).

Summary of November 18, 2010, Public Meeting to Discuss part 26, Subpart
| Implementation to Understand Unintended Consequences of the Minimum
Day Off Requirements (December 13, 2010).

Update—Notice of Public Meeting Regarding part 26, Subpart | Minimum
Days Off Requirements and Options Licensees May Implement to Receive
Enforcement Discretion From These Requirements (December 30, 2010).

Summary of January 6, 2011, Public Meeting Regarding part 26, Subpart |
Minimum Days Off Requirements and Options Licensees May Implement to
Receive Enforcement Discretion from these Requirements (February 3,
2011).

Notice of Public Meeting to Discuss Alternatives to the part 26, Subpart |,
Minimum Days Off Requirements (January 14, 2011).

Summary of January 25, 2011, Public Meeting to Discuss Alternatives to the
part 26, Subpart |, Minimum Days Off Requirements.

Sunshine Federal Register Notice of February 8, 2011, Commission Briefing
on the Implementation of part 26, 76 FR 5626 (February 1, 2011).

Transcript of February 8, 2011, Commission Briefing on the Implementation of
part 26.

xX X X X

Docket ID. NRC-2010-0310

Docket ID. NRC-2010-0310.

ML083450028

ML102590440

ML102710208

ML102630127

ML103420201

ML110390077

ML092380177

ML110830971

ML103160388

ML103430557

ML103550089

ML110280446

ML110140315

ML110340512

ML110200295

ML110410169

VII. Criminal Penalties

For the purposes of Section 223 of the
Atomic Energy Act (AEA), as amended,
the NRC is issuing this proposed rule

that would amend 10 CFR part 26 under
one or more of Sections 161b, 161i, or
1610 of the AEA. Willful violations of
the rule would be subject to criminal

are discussed in § 26.825.

enforcement. Criminal penalties as they
apply to regulations in 10 CFR part 26
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VIIIL. Compatibility of Agreement State
Regulations

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs,” approved
by the Commission on June 20, 1997,
and published in the Federal Register
on September 3, 1997 (62 FR 46517),
this proposed rule is classified as
compatibility “NRC.” Compatibility is
not required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the AEA or the provisions
of 10 CFR, and although an Agreement
State may not adopt program elements
reserved to the NRC, it may wish to
inform its licensees of certain
requirements via a mechanism that is
consistent with a particular State’s
administrative procedure laws but does
not confer regulatory authority on the
State.

IX. Plain Language

The Plain Writing Act of 2010 (Pub.
L. 11 1-274) requires Federal agencies
to write documents in a clear, concise,
well-organized manner that also follows
other best practices appropriate to the
subject or field and the intended
audience. Although regulations are
exempt under the Act, the NRC is
applying the same principles to its
rulemaking documents. Therefore, the
NRC has written this document,
including the proposed amended and
new rule language, to be consistent with
the Plain Writing Act. In addition,
where existing rule language must be
changed, the NRC has rewritten that
language to improve its organization
and readability. The NRC requests
comment on the proposed rule
specifically with respect to the clarity
and effectiveness of the language used.
Comments should be sent to the NRC as
explained in the ADDRESSES caption of
this document.

X. Voluntary Consensus Standards

The NRC proposes using this standard
instead of the following voluntary
consensus standard developed by the
American Nuclear Society (ANS):
American National Standards Institute
(ANSI)/ANS-3.2—1988. The NRC has
determined that using a Government-
unique standard would be justified. The
NRC declined to use the ANS standard
when the fatigue management
provisions in Subpart I of 10 CFR part
26 were adopted in 2008. (73 FR 16966;
March 31, 2008, at 17170 (second and
third column)). The alternative for
managing cumulative fatigue through a
maximum average work hours

requirement in this proposed rule has
no counterpart in ANSI/ANS-3.2-1988
that could be adopted to manage
cumulative fatigue, and the NRC
declines to reconsider its overall
decision in the 2008 rulemaking not to
adopt the fatigue management approach
embodied in the ANS standard.
Accordingly, the NRC concludes that
there are no voluntary consensus
standards that could be adopted in lieu
of the proposal to adopt the
Government-unique standard in this
proposed rule.

XI. Finding of No Significant
Environmental Impact

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR part 51, that this proposed
rule, if adopted, would not be a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required. This proposed
rule would allow licensees of nuclear
power reactors to voluntarily use a
different method from the one currently
prescribed in the NRC’s regulations for
determining whether certain nuclear
power plant workers must be afforded
time off from work.

The NRC has determined that the
alternative for determining time off
would not significantly alter the
likelihood that there will be an increase
in fatigued workers causing operational
problems or a radiological event, or
being unable to properly perform their
functions. The alternative would
provide affected licensees with a more-
easily implemented approach for
determining when subject individuals
must be afforded the time off. The NRC
recognizes that there are unusual
potential circumstances in which the
proposed alternative requirement could
be met and the schedule could be
fatiguing. Such schedules include
having only one in every nine days off
or consistently working the maximum
allowable hours, which would likely
result in cumulative fatigue. However,
the industry has stated that these
unusual schedules are improbable. The
NRC believes that this proposed
alternative approach, together with
other aspects of the rule that will remain
unchanged, would provide reasonable
assurance that licensees will manage
cumulative fatigue in a manner that
contributes to the protection of public
health and safety and common defense
and security. In addition, the proposed
alternative is expected to reduce
scheduling constraints on certain safety-
beneficial practices. Because the NRC’s

regulatory objective would continue to
be met under the alternative adopted in
this proposed rule, there should be no
change in environmental impacts,
during operation or while the nuclear
power plant is in shutdown, as
compared with the environmental
impact of the current rule.

The primary alternative to this action
would be the no-action alternative. The
no-action alternative could result in a
greater administrative burden on
nuclear power plant licensees in
complying with the minimum days off
requirements in the current rule, as
compared with the alternative to the
minimum days off requirements under
the proposed rule. In addition,
individuals subject to minimum days off
requirements could personally believe
that their quality of life and work
conditions are less under the no-action
alternative, as compared with the
alternative maximum average work
hours requirements that could be
selected under the proposed rule.

The no-action alternative would
provide little or no environmental
benefit. In addition, the no-action
alternative has led nuclear power plant
licensees to use work scheduling
approaches that, for example, reduce
their capability to use the most
knowledgeable workers in responding to
plant events and conditions. This may
provide less safety and greater risk as
compared with the less burdensome
scheduling approaches that licensees
would be allowed to use under the
alternative to the minimum days off
requirements under the proposed rule.

For these reasons, the NRC concludes
that this rulemaking would not have a
significant adverse impact on the
environment. This discussion
constitutes the environmental
assessment for this proposed rule.
However, public stakeholders should
note that the NRC is seeking public
participation. Comments on any aspect
of this environmental assessment may
be submitted to the NRC as indicated
under the ADDRESSES section.

XII. Paperwork Reduction Act
Statement

The public burden for this
information collection is estimated to be
257 hours, which is insignificant.
Because the burden for this information
collection is insignificant, Office of
Management and Budget (OMB)
clearance is not required. Existing
requirements were approved by the
OMB Control Number 3150—0146.

Abstract

This proposed rule would allow
holders of nuclear power plant
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operating licenses the option to use a
different method than the one currently
prescribed in the NRC’s regulations for
determining when certain nuclear
power plant workers must be afforded
time off from work to ensure that such
workers are not impaired due to
cumulative fatigue caused by work
schedules. Licensees using the
alternative method would calculate the
number of hours worked by applicable
individuals, with a per-person limit of
a maximum weekly average of 54 hours
worked over a 6-week rolling window.
Burden would not increase for ongoing
requirements, such as scheduling work
hours, recording calculations of work
hours, or recording and trending
problems regarding work hours.
Licensees choosing to use the alternate
method would incur a one-time
implementation burden to revise FFD
procedures, modify their work hour
tracking systems and individual work
scheduling systems, and state in their
FFD policies which method of fatigue
management is being used.

The NRC is seeking public comment
on the potential impact of the
information collections contained in
this proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

The public may examine and have
copied, for a fee, publicly available
documents, including the NRC Form
670, “Information Required for Making
an Insignificant Burden Determination
To Support a Decision That OMB
Clearance Is Not Required,” at the NRC’s
PDR, One White Flint North, 11555
Rockville Pike, Room O-1 F21,
Rockville, MD 20852. The NRC Form
670 and proposed rule are available at
the NRC’s Web site: http://www.nrc.gov/
public-involve/doccomment/omb/
index.html for 30 days after the
signature date of this notice.

Send comments on any aspect of
these proposed information collections,
including suggestions for reducing the
burden and on the above issues, by May
26, 2011, to the Information Services
Branch, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, or by e-mail to
Infocollects.Resource@nrc.gov; and to

Christine J. Kymn, Desk Officer, Office
of Information and Regulatory Affairs,
NEOB-10202 (3150-0146), Office of
Management and Budget, Washington,
DC 20503. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration
cannot be given to comments received
after this date. You may also e-mail
comments to

Christine_]. Kymn@omb.eop.gov or
comment by telephone at 202—-395—
4638.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection unless the
requesting document displays a
currently valid OMB control number.

XIII. Regulatory Analysis

The NRC has not prepared a full
regulatory analysis for this proposed
rulemaking. The NRC has determined
that the proposed maximum average
work hours requirement would provide
reasonable assurance that subject
individuals are not impaired due to
cumulative fatigue caused by excessive
work hours. As such, adequate
implementation of the alternative
approach would maintain reasonable
assurance that persons subject to work
hour controls can safely and
competently perform their assigned
duties and therefore meets the intent of
the current minimum days off
requirement. The 2008 10 CFR part 26
final rule contained a regulatory
analysis to support the minimum days
off requirement. Because the proposed
approach would offer licensees an
alternative that is generally equivalent
to the current minimum days off
requirements in managing cumulative
fatigue, the 2008 final rule regulatory
analysis also supports this proposed
rule.

Furthermore, both nuclear power
plant licensees and individuals subject
to the NRC’s existing requirements in 10
CFR 26.205(d)(3) governing minimum
days off would derive substantial
benefits if the NRC were to adopt an
alternative approach for controlling
cumulative fatigue through maximum
average work hours that could be
voluntarily adopted by those licensees.
In addition, the NRC concludes that
providing an alternative would maintain
the ability of those licensees to continue
using scheduling practices that have a
positive safety benefit. The NRC’s
conclusions in this regard are based
upon information presented by two
petitioners for rulemaking seeking
changes to the work hour controls in 10

CFR 26.205, NEI's request for
enforcement discretion of those same
regulatory provisions in 10 CFR 26.205,
evidence gathered from stakeholders at
the three public meetings, and analysis
performed by the NRC staff and
explained in a January 4, 2011,
memorandum and a February 28, 2011,
memorandum to the Commission. In
these memoranda, the NRC staff
documented its evaluation of the
options available to the Commission to
address the concerns raised in the
petitions for rulemaking and request for
enforcement discretion. At the February
8, 2011, Commission briefing on the
implementation of 10 CFR part 26,
stakeholders appeared to support the
use of an expedited rulemaking process
to address the issues presented by the
industry. In view of all of this
information, the NRC did not see any
value in preparing a more detailed
regulatory analysis for this proposed
rule. The NRC requests public comment
on this draft regulatory analysis.
Comments on the draft regulatory
analysis may be submitted to the NRC
as indicated under the ADDRESSES
section of this document.

XIV. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), the NRC certifies that
this proposed rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. This proposed
rule affects only licensees that do not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the size
standards established by the NRC (10
CFR 2.810).

XV. Backfitting

The NRC has determined that the
Backfit Rule, 10 CFR 50.109, would not
apply to this proposed rule, nor would
the proposed rule be inconsistent with
any of the finality provisions in 10 CFR
part 52. The proposed rule, in 10 CFR
26.205(d)(7), would provide nuclear
power plant licensees with an
alternative for compliance with the
existing controls in 10 CFR 26.205(d)(3)
governing minimum days off for certain
nuclear power plant workers. Licensees
would be free to comply with either the
existing rule’s requirements governing
minimum days off or with the proposed
alternative requirements in 10 CFR
26.205(d)(7). The NRC concludes that a
backfit analysis would not be required
for this proposed rule because this
proposed rule would not contain any
provisions that constitute backfitting.

The proposed rule would not be
inconsistent with any finality provisions


http://www.nrc.gov/public-involve/doccomment/omb/index.html
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in 10 CFR part 52. No standard design
certification rule or standard design
approval issued under 10 CFR part 52,
or currently being considered by the
NRC, addresses fitness-for-duty
requirements in 10 CFR part 26.
Accordingly, there are no issues
resolved in those design certification
rules or design approvals that would be
within the scope of the minimum days
off controls in this proposed rule. In
addition, the NRC has not issued any
combined licenses under 10 CFR part
52. Hence, there are currently no
holders of combined licenses who
would be protected by applicable issue
finality provisions. The NRC concludes
that this proposed rule would not
contain any provisions that would be
inconsistent with any of the finality
provisions in 10 CFR part 52.

List of Subjects in 10 CFR Part 26

Alcohol abuse, Alcohol testing,
Appeals, Chemical testing, Drug abuse,
Drug testing, Employee assistance
programs, Fitness for duty, Management
actions, Nuclear power reactors,
Protection of information, Reporting and
recordkeeping requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 26.

PART 26—FITNESS FOR DUTY
PROGRAMS

1. The authority citation for part 26
continues to read as follows:

Authority: Secs. 53, 81, 103, 104, 107, 161,
68 Stat. 930, 935, 936, 937, 948, as amended,
sec. 1701, 106 Stat. 2951, 2952, 2953 (42
U.S.C. 2073, 2111, 2112, 2133, 2134, 2137,
2201, 22971); secs. 201, 202, 206, 88 Stat.
1242, 1244, 1246, as amended (42 U.S.C.
5841, 5842, 5846).

2. Section 26.203 is amended by
revising paragraphs (d)(2), (e)(1)
introductory text, (e)(1)(i), and (e)(1)(ii)
to read as follows:

§26.203 General provisions.

(d) * %k %

(2) For licensees implementing the
requirements of § 26.205(d)(3), records
of shift schedules and shift cycles, or,
for licensees implementing the
requirements of § 26.205(d)(7), records
of shift schedules and records showing
the beginning and end times and dates
of all averaging periods, of individuals
who are subject to the work hour
controls in § 26.205;

* * * * *

(e] * * %

(1) A summary for each nuclear power
plant site of all instances during the
previous calendar year when the
licensee waived one or more of the work
hour controls specified in § 26.205(d)(1)
through (d)(5)(i) and (d)(7) for
individuals described in § 26.4(a). The
summary must include only those
waivers under which work was
performed. If it was necessary to waive
more than one work hour control during
any single extended work period, the
summary of instances must include
each of the work hour controls that were
waived during the period. For each
category of individuals specified in
§ 26.4(a), the licensee shall report:

(i) The number of instances when
each applicable work hour control
specified in § 26.205(d)(1)(i) through
(d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i)
through (d)(3)(v), and (d)(7) was waived
for individuals not working on outage
activities;

(i1) The number of instances when
each applicable work hour control
specified in § 26.205(d)(1)(i) through
(d)(1)(iii), (d)(2)(i) and (d)(2)(ii), (d)(3)(i)
through (d)(3)(v), (d)(4) and (d)(5)(i),
and (d)(7) was waived for individuals

working on outage activities; and
* * * * *

3. Section 26.205 is amended by
revising paragraphs (b)(5), (d)(4),
(d)(5)(d), (d)(5)(ii), and (e)(1)(i) and the
introductory text of paragraph (d)(3),
and adding a new paragraph (d)(7) to
read as follows:

§26.205 Work hours.

* * * * *

(b) * * *
(5) Incidental duties performed off
site. Licensees may exclude from the
calculation of an individual’s work
hours unscheduled work performed off
site (e.g., technical assistance provided
by telephone from an individual’s
home), provided the total duration of
the work does not exceed a nominal 30
minutes during any single break period.
For the purposes of compliance with the
minimum break requirements of
§26.205(d)(2), and the minimum days
off requirements of § 26.205(d)(3)
through (d)(5) or the maximum average
work hours requirements of
§26.205(d)(7), such duties do not
constitute work periods, work shifts, or

hours worked.
* * * * *

(d) E

(3) Licensees shall either ensure that
individuals have, at a minimum, the
number of days off specified in this
paragraph, or comply with the
requirements for maximum average

work hours in § 26.205(d)(7). For the
purposes of this section, a day off is
defined as a calendar day during which
an individual does not start a work shift.
For the purposes of calculating the
average number of days off required in
this paragraph, the duration of the shift

cycle may not exceed 6 weeks.
* * * * *

(4) During the first 60 days of a unit
outage, licensees need not meet the
requirements of § 26.205(d)(3) or (d)(7)
for individuals specified in § 26.4(a)(1)
through (a)(4), while those individuals
are working on outage activities.
However, the licensee shall ensure that
the individuals specified in § 26.4(a)(1)
through (a)(3) have at least 3 days off in
each successive (i.e., non-rolling) 15-day
period and that the individuals
specified in § 26.4(a)(4) have at least 1
day off in any 7-day period;

(5) * % %

(i) During the first 60 days of a unit
outage or a planned security system
outage, licensees need not meet the
requirements of § 26.205(d)(3) or (d)(7).
However, licensees shall ensure that
these individuals have at least 4 days off
in each successive (i.e., non-rolling) 15-
day period; and

(ii) During the first 60 days of an
unplanned security system outage or
increased threat condition, licensees
need not meet the requirements of
§26.205(d)(3), (d)(5)(), or (d)(7).

* * * * *

(7) Licensees may, as an alternative to
complying with the minimum days off
requirements in § 26.205(d)(3), comply
with the requirements for maximum
average work hours in this paragraph.
Licensees voluntarily choosing to
comply with the alternative maximum
average work hours requirements in this
paragraph are not relieved from
complying with all other requirements
in § 26.205 other than § 26.205(d)(3).

(i) Individuals may not work more
than a weekly average of 54 hours,
calculated using a rolling period of up
to six (6) weeks, which rolls by no more
than 7 consecutive calendar days at any
time.

(ii) Each licensee shall state, in its
FFD policy and procedures required by
§26.27 and §26.203(a) and (b), with
which requirements the licensee is
complying: the minimum days off
requirements in § 26.205(d)(3) or
maximum average work hours
requirements in § 26.205(d)(7).

(e) * % %

(1) * k%

(i) Individuals whose actual hours
worked during the review period
exceeded an average of 54 hours per
week in any shift cycle while the
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individuals’ work hours are subject to
the requirements of § 26.205(d)(3) or in
any averaging period of up to 6 weeks,
using the same averaging period
durations that the licensees use to
control the individuals’ work hours,
while the individuals’ work hours are
subject to the requirements of
§26.205(d)(7);
* * * * *

4. Section 26.207 is amended by
revising paragraphs (a) introductory text
and (b) to read as follows:

§26.207 Waivers and assessments.

(a) Waivers. Licensees may grant a
waiver of one or more of the work hour
controls in § 26.205(d)(1) through
(d)(5)(i) and (d)(7), as follows:

* * * * *

(b) Force-on-force tactical exercises.
For the purposes of compliance with the
minimum days off requirements of
§26.205(d)(3) or the maximum average
work hours requirements of
§26.205(d)(7), licensees may exclude
shifts worked by security personnel
during the actual conduct of NRC-
evaluated force-on-force tactical
exercises when calculating the
individual’s number of days off or hours

worked, as applicable.

5. Section 26.209 is amended by
revising paragraph (a) to read as follows:

§26.209 Self-declarations.

(a) If an individual is performing, or
being assessed for, work under a waiver
of one or more of the requirements
contained in § 26.205(d)(1) through
(d)(5)(i) and (d)(7) and declares that, due
to fatigue, he or she is unable to safely
and competently perform his or her
duties, the licensee shall immediately
stop the individual from performing any
duties listed in § 26.4(a), except if the
individual is required to continue
performing those duties under other
requirements of 10 CFR part 26. If the
subject individual must continue
performing the duties listed in § 26.4(a)
until relieved, the licensee shall
immediately take action to relieve the
individual.

* * * * *

6. Section 26.211 is amended by
revising paragraphs (b)(2)(iii) and (d) to
read as follows:

§26.211 Fatigue assessments.
* * * * *

(b) E

(2) * x %

(iii) Evaluated or approved a waiver of
one or more of the limits specified in
§26.205(d)(1) through (d)(5)(i) and
(d)(7) for any of the individuals who

were performing or directing (on site)
the work activities during which the
event occurred, if the event occurred
while such individuals were performing
work under that waiver.

* * * * *

(d) The licensee may not conclude
that fatigue has not or will not degrade
the individual’s ability to safely and
competently perform his or her duties
solely on the basis that the individual’s
work hours have not exceeded any of
the limits specified in § 26.205(d)(1), the
individual has had the minimum breaks
required in § 26.205(d)(2) or minimum
days off required in § 26.205(d)(3)
through (d)(5), as applicable, or the
individual’s hours worked have not
exceeded the maximum average number
of hours worked in § 26.205(d)(7).

* * * * *

Dated at Rockville, Maryland, this 13th day
of April, 2011.

For the Nuclear Regulatory Commission.
Michael F. Weber,
Acting Executive Director for Operations.
[FR Doc. 2011-9925 Filed 4-25-11; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2011-0385; Directorate
Identifier 2010-NM-256—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200, A330-300, A340-300, A340—
500, and A340-600 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a Back-up Control Module (BCM)
retrofit campaign * * *, some BCMs have
been found with loose gyrometer screws.

* * * When the aeroplane is in control
back up configuration (considered to be an
extremely remote case), an oscillation of the
BCM output order may cause degradation of
the BCM piloting laws, potentially leading to
erratic motion of the rudder and possible

subsequent impact on the Dutch Roll, which
constitutes an unsafe condition.
* * * * *

* * * [S]everal Pedal Feel Trim Units
(PFTU) have been found with loose or broken
screws during the accomplishment of
maintenance tasks on A330 fitted with
electrical rudder and A340-600. The loose or
failed screws could lead to the loss of the
coupling between the Rotary Variable
Differential Transducer (RVDT) shaft and the
PFTU shaft, and consequently to a potential
rudder runaway when the BCM is activated.
* * * * *

The unsafe condition is loss of control
of the airplane. The proposed AD would
require actions that are intended to
address the unsafe condition described
in the MCAL

DATES: We must receive comments on
this proposed AD by June 10, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.
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FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0385; Directorate Identifier
2010-NM-256—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent

for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0191,
dated September 27, 2010 [Corrected
October 7, 2010] (referred to after this as
“the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

During a Back-up Control Module (BCM)
retrofit campaign in accordance with EASA
AD 2006-0313 requirements, some BCMs
have been found with loose gyrometer
SCrews.

The gyrometer is installed on the DELRIN
plate by internal screws and the DELRIN
plate is installed on BCM casing by external
SCrews.

Investigations done by the BCM
manufacturer SAGEM have shown that the
root cause of these events is a lack of design
robustness of the BCM. When the aeroplane
is in control back up configuration
(considered to be an extremely remote case),
an oscillation of the BCM output order may
cause degradation of the BCM piloting laws,
potentially leading to erratic motion of the
rudder and possible subsequent impact on
the Dutch Roll, which constitutes an unsafe
condition.

EASA AD 2008-0131 was issued to
prohibit aeroplane dispatch with FCPC3
inoperative (from GO IF to NO GO) as an
interim solution, limited to A330 and A340—
300 fitted with electrical rudder.

After EASA AD 2008-0131 issuance,
several Pedal Feel Trim Units (PFTU) have
been found with loose or broken screws

SERVICE BULLETINS

during the accomplishment of maintenance
tasks on A330 fitted with electrical rudder
and A340-600. The loose or failed screws
could lead to the loss of the coupling
between the Rotary Variable Differential
Transducer (RVDT) shaft and the PFTU shaft,
and consequently to a potential rudder
runaway when the BCM is activated.

EASA AD 2009-0153 retained the
requirements of EASA AD 2008-0131 and
extended the applicability to A340-500/—-600
aeroplanes.

This [EASA] AD, which supersedes EASA
AD 2009-0153 retaining its requirements,
requires the installation of:

—a new BCM on A330 and A340-300 series
aeroplanes fitted with electrical rudder, and
—an improved PFTU on A330 and A340-300
series aeroplanes fitted with an electrical
rudder and A340-500/-600 series
aeroplanes,

which, once installed, eliminate the root
cause of the unsafe condition and cancel the
operational limitation.

* * * * *

The unsafe condition is loss of control
of the airplane. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Airbus has issued the service
bulletins in the following table.

Document Date
Airbus Mandatory Service Bulletin AB30—27—3169 .......c.coiiiiiiiiiiiiei ettt May 3, 2010.
Airbus Mandatory Service BUIlEtin ABAO—27—41687 ........ooieiiieiiee ittt ettt e e bt e sae e et e sas e e bt e s aeeeabeesaseebeeenbeesaeesnneenn May 3, 2010.
Airbus Mandatory Service Bulletin AB40—27—5053 .........oooi ittt sttt sttt er e e May 3, 2010.
Airbus Service BUIIEtIn ABB0—27—3167 ..ottt sttt et b e et e she e et e e bt e ea b e e sae e et e e sas e e bt e ehbeebeenabeebeeenbeenaeeenneenn November 6, 2009.
Airbus Service BUlIEtin ASA0—27—4160 ......coceeeiiiiieiieeeeeieie et e e e ee ettt e e e e e ee e e e eeeeeaaeataeeeaaaesaasasaseeaesaaassaeeeeassaasnsaseeeeesaassanseaenan November 6, 2009.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 46 products of U.S. registry.
We also estimate that it would take
about 17 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $66,470, or $1,445 per
product.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2011-0385;
Directorate Identifier 2010-NM-256—AD.

Comments Due Date

(a) We must receive comments by June 10,
2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to airplanes in
paragraphs (c)(1), (c)(2), and (c)(3) of this AD,
certificated in any category.

(1) Airbus Model A330-201, —202, —203,
-223,-223F, -243, -243F, —-301, —302, —303,
-321, -322, -323, —341, —342, and —343
airplanes, all manufacturer serial numbers on
which Airbus modification 49144 (install
electrical rudder) has been embodied in
production, except those on which Airbus
modification 58118 and Airbus modification
200667 have been embodied in production.

(2) Airbus Model A340-311, -312, and
—313 airplanes, all manufacturer serial
numbers on which Airbus modification
49144 has been embodied in production,
except those on which Airbus modification
58118 and Airbus modification 200667 have
been embodied in production.

(3) Airbus Model A340-541 and —642
airplanes, all manufacturer serial numbers,
except those on which Airbus modification
200667 has been embodied in production.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During a Back-up Control Module (BCM)
retrofit campaign * * *, some BCMs have
been found with loose gyrometer screws.

* * * When the aeroplane is in control
back up configuration (considered to be an
extremely remote case), an oscillation of the
BCM output order may cause degradation of
the BCM piloting laws, potentially leading to
erratic motion of the rudder and possible
subsequent impact on the Dutch Roll, which
constitutes an unsafe condition.

* * * * *

* * x [Gleveral Pedal Feel Trim Units
(PFTU) have been found with loose or broken
screws during the accomplishment of
maintenance tasks on A330 fitted with
electrical rudder and A340-600. The loose or
failed screws could lead to the loss of the
coupling between the Rotary Variable
Differential Transducer (RVDT) shaft and the
PFTU shaft, and consequently to a potential
rudder runaway when the BCM is activated.
* * * * *

The unsafe condition is loss of control of the
airplane.
Compliance

(f) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Dispatch Prohibition

(g) As of the effective date of this AD,
dispatch with the flight control primary
computer (FCPC) 3 ‘PRIM 3’ inoperative is
prohibited unless the applicable
modifications required by this AD have been
done within the compliance time in this AD.

Airplane Flight Manual Revision

(h) Within 30 days after the effective date
of this AD, revise the Limitations section of
the Airbus A330 or A340 airplane flight
manual (AFM), as applicable, to include the
following statement: “Dispatch with the flight
control primary computer (FCPC) 3 ‘PRIM 3’
inoperative is prohibited.” This may be done
by inserting a copy of this AD into the AFM.

Note 1: When a statement identical to that
in paragraph (h) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Modification

(i) For Airbus Model A330-201, —202,
-203, —223, -223F, -243, -243F, —-301, —302,
-303, -321, -322, -323, —341, —342, —343,
and A340-311, —312, and —313 series
airplanes, within 48 months after the
effective date of this AD, do the actions
specified in paragraphs (i)(1) and (i)(2) of this
AD:

(1) Modify the BCM, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A330-27-3161 (for Model
A330-201, -202, —203, —223, —223F, —243,
—243F, -301, -302, -303, —321, —322, —323,
—341, —342, —343 airplanes) or A340-27-4160
(for Model A340-311, -312, and —313
airplanes), both dated November 6, 2009, as
applicable.

(2) Modify the PFTU, in accordance with
the Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-27-3169
or A340-27—-4167, both dated May 3, 2010,
as applicable.

(j) For Airbus Model 340-541 and —642
airplanes: Within 48 months after the
effective date of this AD, modify the PFTU,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A340-27-5053, dated May 3, 2010.

Terminating Action

(k) Modifying both the BCM and PFTU as
required by paragraphs (i)(1) and (i)(2) of this
AD, terminates the requirements of
paragraphs (g) and (h) of this AD.

(1) Modifying the PFTU as required by
paragraph (j) of this AD, terminates the
requirements in paragraphs (g) and (h) of this
AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(m) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
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Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to Attn:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)

227-1149. Information may be e-mailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-

TABLE 1—AIRBUS SERVICE BULLETINS

approved if they are approved by the State

of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

Related Information

(n) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2010—
0191, dated September 27, 2010 [Corrected
October 7, 2010], and the service bulletins
listed in table 1 of this AD, for related
information.

Document Date
Airbus Mandatory Service Bulletin AB30—27—3169 .......c.coiiiiiiiiiiiieie ettt ettt st ettt May 3, 2010.
Airbus Mandatory Service BUlIetin ABAD—27—4167 .....ccuooiieiiiiiie ettt st e bt sae e eteesse e e beeaaeeeseesabeenbeesnseesaeesnseeneeas May 3, 2010.
Airbus Mandatory Service Bulletin AB40—27—5053 .........coiiiiiiiiiiiei ettt sttt ettt nae e nreenenas May 3, 2010.
Airbus Service BUllEtin ASB0—27—3167 ..ottt e se e h ettt e e e bt e sbe e e s b e e saeeeabeeaaeeeabeesaeeeaseesabeebeeenseesneeenseennnas November 6, 2009.
Airbus Service BUIIEtIn ABA0—27—4160 ......ccceeeiiiuieiieeeeeieieee e e e e ettt e e e e e eeeteeeeeeeeeaaasaeeeeeaeeaasssaeeaeeeasassssaseeassaasssaneeeeeesansranseeesan November 6, 2009.

Issued in Renton, Washington, on April 18,
2011.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-10007 Filed 4-25-11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter |

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Chapter Il
[Release No. 34-64314; File No. 4-625]

Joint Public Roundtable on Issues
Related to the Schedule for
Implementing Final Rules for Swaps
and Security-Based Swaps Under the
Dodd-Frank Wall Street Reform and
Consumer Protection Act

AGENCIES: Commodity Futures Trading
Commission (“CFTC”) and Securities
and Exchange Commission (“SEC”)
(each, an “Agency,” and collectively, the
“Agencies”).

ACTION: Notice of roundtable discussion;
request for comment.

SUMMARY: On Monday, May 2, 2011, and
Tuesday, May 3, 2011, commencing
each day at 9:30 a.m. and ending at 4
p.m., staff of the Agencies will hold a
public roundtable meeting at which
invited participants will discuss various
issues related to the schedule for
implementing final rules for swaps and
security-based swaps under the Dodd-
Frank Wall Street Reform and Consumer

Protection Act (the “Act”). The
discussion will be open to the public
with seating on a first-come, first-served
basis. Members of the public may also
listen to the meeting by telephone. Call-
in participants should be prepared to
provide their first name, last name and
affiliation. The information for the
conference call is set forth below.

e U.S. Toll-Free: (866) 844—9416.

e International Toll: information on
international dialing can be found at the
following link: http://www.cftc.gov/
PressRoom/PressReleases/
internationalnumbers021811.html.

e Conference ID: 1212444.

A transcript of the public roundtable
discussion will be published at http://
www.cftc.gov/PressRoom/Events/2011/
index.htm. The roundtable discussion
will take place each day in the
Conference Center at the CFTC’s
headquarters, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: The
CFTC’s Office of Public Affairs at (202)
418-5080 or the SEC’s Office of Public
Affairs at (202) 551—4120.

SUPPLEMENTARY INFORMATION: The
roundtable discussion will take place on
Monday, May 2, 2011, and Tuesday,
May 3, 2011, commencing each day at
9:30 a.m. and ending at 4 p.m. Members
of the public who wish to comment on
the topics addressed at the discussion,
or on any other topics related to the
schedule for implementing final rules
for swaps and security-based swaps
under the Act, may do so via:

e Paper submission to David Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581, or Elizabeth M. Murphy,

Secretary, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-1090; or

e Electronic submission via visiting
http://comments.cftc.gov/
PublicComments/
CommentForm.aspx?id=1000 and
submitting comments through the
CFTC’s Web site; and/or by e-mail to
rule-comments@sec.gov (all e-mails
must reference the file number 4-625 in
the subject field) or through the
comment form available at: http://
www.sec.gov/rules/other.shtml.

All submissions will be reviewed
jointly by the Agencies. All comments
must be in English or be accompanied
by an English translation. All
submissions provided to either Agency
in any electronic form or on paper will
be published on the Web site of the
respective Agency, without review and
without removal of personally
identifying information. Please submit
only information that you wish to make
publicly available.

By the Commodity Futures Trading
Commission.

Dated: April 20, 2011.

David A. Stawick,
Secretary.

By the Securities and Exchange
Commission.

Dated: April 20, 2011.

Elizabeth M. Murphy,
Secretary.

Concurring Statement of CFTC
Commissioner Scott D. O’Malia;
Implementation Roundtable Seriatim;
Certainty & Transparency

I concur in supporting the
Commission’s roundtable on the
implementation process.


http://www.cftc.gov/PressRoom/PressReleases/internationalnumbers021811.html
http://www.cftc.gov/PressRoom/PressReleases/internationalnumbers021811.html
http://www.cftc.gov/PressRoom/PressReleases/internationalnumbers021811.html
http://comments.cftc.gov/PublicComments/CommentForm.aspx?id=1000
http://comments.cftc.gov/PublicComments/CommentForm.aspx?id=1000
http://comments.cftc.gov/PublicComments/CommentForm.aspx?id=1000
http://www.cftc.gov/PressRoom/Events/2011/index.htm
http://www.cftc.gov/PressRoom/Events/2011/index.htm
http://www.cftc.gov/PressRoom/Events/2011/index.htm
http://www.sec.gov/rules/other.shtml
http://www.sec.gov/rules/other.shtml
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
mailto:rule-comments@sec.gov
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Along with the Chairman, I believe
that our entire rulemaking process
should be as transparent as possible to
the public. Consequently, after the
Roundtable is complete, I strongly
recommend that the Commission submit
both a proposal on the order in which
the Commission will consider final
rulemakings and a proposed
implementation plan to the Federal
Register to allow the public to comment
before we begin to consider final rules.
Once we receive and review comments,
a final rulemaking and implementation
schedule should be published in the
Federal Register. This level of
transparency will give the market a clear
picture of how the Commission intends
to proceed, and how we can be held
accountable as we undertake this
massive regulatory overhaul. It will also
provide the market with certainty
market participants need to make the
critical investment decisions necessary
to be in compliance with the rules upon
implementation. Finally, this type of
transparency will help guide the
Commission’s decision regarding when
to make critical investments in
advanced technology that are necessary
for us to effectively oversee the futures,
options, and swaps markets.

The more thoughtful, deliberate, and
transparent our sequencing and
implementation processes are, the more
orderly this Commission’s regulation of
the swaps market will be.

[FR Doc. 2011-10158 Filed 4-25-11; 8:45 am]|
BILLING CODE 8011-01-P; 6351-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM10-29-000]

Electric Reliability Organization
Interpretation of Transmission
Operations Reliability

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: Under section 215 of the
Federal Power Act (FPA), the Federal
Energy Regulatory Commission
(Commission) proposes to approve the
North American Electric Reliability
Corporation’s (NERC’s) proposed
interpretation of Reliability Standard,
TOP-001-1, Requirement R8.

DATES: Comments are due June 27, 2011.
ADDRESSES: You may submit comments,
identified by docket number and in

accordance with the requirements
posted on the Commission’s web site,
http://www.ferc.gov. Comments may be
submitted by any of the following
methods:

o Electronic Submission: Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format, and not in a scanned format, at
http://www.ferc.gov/docs-filing/
efiling.asp.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver an original
copy of their comments to: Federal
Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.
These requirements can be found on the
Commission’s Web site, see, e.g., the
“Quick Reference Guide for Paper
Submissions,” available at http://
www.ferc.gov/docs-filing/efiling.asp, or
via phone from FERC Online Support at
202-502-6652 or toll-free at 1-866—
208-3676.

FOR FURTHER INFORMATION CONTACT:
Robert T. Stroh (Legal Information),

Office of the General Counsel, Federal

Energy Regulatory Commission, 888

First Street, NE., Washington, DC

20426, Telephone: (202) 502—8473.
Eugene Blick (Technical Information),

Office of Electric Reliability, Federal

Energy Regulatory Commission, 888

First Street, NE., Washington, DC

20426, Telephone: (202) 502—8066.
David O’Connor (Technical

Information), Office of Electric

Reliability, Federal Energy Regulatory

Commission, 888 First Street, NE.,

Washington, DC 20426, Telephone:

(202) 502-6695.

SUPPLEMENTARY INFORMATION: Before
Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D.
Moeller, John R. Norris, and Cheryl A.
LaFleur.

Notice of Proposed Rulemaking (Issued
April 21, 2011)

1. Under section 215 of the Federal
Power Act (FPA),! the Federal Energy
Regulatory Commission (Commission)
proposes to approve the North
American Electric Reliability
Corporation’s (NERC’s) proposed
interpretation of Requirement R8 in
Commission-approved NERC Reliability
Standard TOP-001-1 — Reliability
Responsibilities and Authorities.2 The

116 U.S.C. 8240 (2006).

2The Commission is not proposing any new or
modified text to its regulations. As provided in 18
CFR part 40, proposed interpretation of a Reliability
Standard will not become effective until approved
by the Commission, and the ERO must post on its
Web site each effective Reliability Standard.

Commission proposes to approve the
interpretation as discussed below.

I. Background

2. Section 215 of the FPA requires a
Commission-certified Electric
Reliability Organization (ERO) to
develop mandatory and enforceable
Reliability Standards, which are subject
to Commission review and approval. If
approved, the Reliability Standards are
enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.

3. Pursuant to section 215 of the FPA,
the Commission established a process to
select and certify an ERO 3 and,
subsequently, certified NERC as the
ERO.#4 On March 16, 2007, the
Commission issued Order No. 693,
approving 83 of the 107 Reliability
Standards filed by NERC, including
Reliability Standard TOP-001-1.5

4. NERC’s Rules of Procedure provide
that a person that is “directly and
materially affected” by Bulk-Power
System reliability may request an
interpretation of a Reliability Standard.®
The ERO’s “standards process manager”
will assemble a team with relevant
expertise to address the requested
interpretation and also form a ballot
pool. NERC’s Rules provide that, within
45 days, the team will draft an
interpretation of the Reliability
Standard, with subsequent balloting. If
approved by ballot, the interpretation is
appended to the Reliability Standard
and filed with the applicable regulatory
authority for regulatory approval.

A. Reliability Standard TOP-001-1

5. Reliability Standard TOP-001-1
(Reliability Responsibilities and
Authorities) centers on the
responsibilities of balancing authorities
and transmission operators during a
system emergency. Specifically, the
stated purpose of Reliability Standard
TOP-001-1 is to ensure reliability
entities have clear decision-making
authority and capabilities to take
appropriate actions or direct the actions
of others to return the transmission

3 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. 31,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. 131,212 (2006).

4 North American Electric Reliability Corp., 116
FERC {61,062, order on reh’g & compliance, 117
FERC {61,126 (2006), aff’'d sub nom., Alcoa, Inc.
v. FERC, 564 F.3d 1342 (DC Cir. 2009).

5 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERGC Stats. & Regs.
{31,242, order on reh’g, Order No. 693-A, 120
FERC {61,053 (2007).

6 NERC Rules of Procedure, Appendix 3A,
Reliability Standards Development Procedure,
Version 6.1, at 27—-29 (2010).


http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov
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system to normal conditions during an
emergency. Requirement R8 of the
standard provides:

During a system emergency, the Balancing
Authority and Transmission Operator shall
immediately take action to restore the Real
and Reactive Power Balance. If the Balancing
Authority or Transmission Operator is unable
to restore Real and Reactive Power Balance
it shall request emergency assistance from
the Reliability Coordinator. If corrective
action or emergency assistance is not
adequate to mitigate the Real and Reactive
Power Balance, then the Reliability
Coordinator, Balancing Authority, and
Transmission Operator shall implement firm
load shedding.”

B. NERC Proposed Interpretation

6. NERC submitted its petition for
approval for an interpretation of
Requirement R8 in Commission-
approved Reliability Standard TOP—
001-1 on July 16, 2010. Consistent with
the NERC Rules of Procedure, NERC
states that it assembled a team to
respond to the request for interpretation
and presented the proposed
interpretation to industry ballot, using a
process similar to the process it uses for
the development of Reliability
Standards.8 According to NERC, the
interpretation was developed and
approved by industry stakeholders
using the NERC Reliability Standards
Development Procedure and approved
by the NERC Board of Trustees (Board).
In the NERC Petition, NERC explains
that it received a request from Florida
Municipal Power Pool (FMPP) seeking
an interpretation of Reliability Standard
TOP-001-1, Requirement R8.
Specifically, FMPP requested
clarification on several aspects of
Requirement R8. FMPP asked the
following:

Balancing real power is not a function of
a [Transmission Operator| and balancing
reactive power is not a function of a
[Balancing Authority]. For Requirement R8 is
the Balancing Authority responsibility to
immediately take corrective action to restore
Real Power Balance and is the [Transmission
Operator] responsibility to immediately take
corrective action to restore Reactive Power
Balance?®

7. In response to FMPP’s
interpretation request, NERC provided
the following:

The answer to both questions is yes.
According to the NERC Glossary of Terms
Used in Reliability Standards, the
Transmission Operator is responsible for the
reliability of its “local” transmission system,
and operates or directs the operations of the

7 Reliability Standard TOP-001-1, Requirement
Rs.

8 NERC Reliability Standards Development
Procedure at 27-29.

9NERC Petition at 5.

transmission facilities. Similarly, the
Balancing Authority is responsible for
maintaining load-interchange-generation
balance, i.e., real power balance. In the
context of this requirement, the Transmission
Operator is the functional entity that
balances reactive power. Reactive power
balancing can be accomplished by issuing
instructions to the Balancing Authority or
Generator Operators to alter reactive power
injection. Based on NERC Reliability
Standard BAL-005—1b Requirement R6, the
Transmission Operator has no requirement to
compute an Area Control Error (ACE) signal
or to balance real power. Based on NERC
Reliability Standard VAR-001-1
Requirement R8, the Balancing Authority is
not required to resolve reactive power
balance issues. According to TOP-001-
Requirement R3, the Balancing Authority is
only required to comply with Transmission
Operator or Reliability Coordinator
instructions to change injections of reactive
power.10

8. NERC contends that the
interpretation is consistent with the
stated purpose of the Reliability
Standard, which is to ensure reliability
entities have clear decision-making
authority and capabilities to take
appropriate actions or direct the actions
of others to return the transmission
system to normal conditions during an
emergency. NERC adds that the
interpretation clarifies the
responsibilities of balancing authorities
and transmission operators during a
system emergency by referencing the
NERC Glossary of Terms Used in
Reliability Standards as well as other
relevant Reliability Standards.1?

9. On February 14, 2011, NERC made
a supplemental filing in response to a
Commission staff data request.12 With
regard to whether Requirement R8
obligates a joint response in a system
emergency, NERC explained that
Requirement R8 does not use the word
“joint” or otherwise infer joint
responsibility during system
emergencies. Rather, NERC responded
that the balancing authority and
transmission operator have separate
responsibilities to restore real and
reactive power balance during system
emergencies. NERC also stated that the
use of “and” between the two entities
should not construe communication or
coordination. NERC added that the
Blackout Report 13 correctly identifies
communication and coordination issues
as reliability issues and that

101d. at 5-6

11]d. at 6.

12Response of the North American Electric
Reliability Corporation to Request for Additional
Information Regarding Interpretation to Reliability
Standard TOP-001-1, Requirement R8 (NERC
Response).

13 Final Report on the August 14, 2003 Blackout
in the United States and Canada (Blackout Report).

communication and coordination are
addressed in the Communications
(COM) Reliability Standards.14

II. Proposed Determination

10. We propose to approve NERC’s
interpretation of Reliability Standard
TOP-001-1, Requirement R8. We
believe that the ERO has presented a
reasonable interpretation consistent
with the language of the Reliability
Standard. In addition, as discussed
below, we note that a balancing
authority and transmission operator
each have coordination and
communication functions that are
necessary for maintaining real and
reactive power balance.

Discussion

11. We propose to approve NERC’s
interpretation of TOP-001-1,
Requirement R8. As explained by NERC,
the interpretation supports the stated
purpose of the Reliability Standard, i.e.,
ensuring that reliability entities have
clear decision-making authority and
capabilities to take appropriate actions
or direct the actions of others to return
the transmission system to normal
conditions during an emergency.'® The
interpretation also clarifies the
responsibilities of a balancing authority
and transmission operator during a
system emergency. Further, the
language is consistent with the language
of the requirement. Accordingly, the
Commission proposes to approve the
ERO'’s interpretation of TOP-001-1,
Requirement R8.

12. We agree, as discussed in the
interpretation, that the balancing
authority is responsible for restoring
real power balance during a system
emergency and the transmission
operator is responsible for restoring
reactive power balance during a system
emergency. However, during a system
emergency, communication and
coordination between the transmission
operator and balancing authority can be
essential to restore real and reactive
power balance. For example, during an
emergency, the balancing authority may
rely on the real power output of a
generator to fulfill its responsibility,
while the transmission operator may
expect the same generator unit to reduce
real power to generate greater reactive
power output.6

14NERC Response at 4-7.

151d. at 6.

16 The Blackout Report described such a scenario,
explaining that a generator unit tripped because the
unit’s protection system detected the Var output,
i.e., reactive power, exceeded the unit’s capability.
Blackout Report at 27. The Blackout Report also
explained that no generator units were asked to

Continued
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13. NERC acknowledges the need for
such communication and coordination.
NERC maintains that this coordination
and communication is required through
two currently-effective Communication
(COM) Reliability Standards: (1) COM—
001-1.1-Telecommunications and (2)
COM-002—2—Communication and
Coordination.?

14. We agree with NERC that the
currently effective COM Reliability
Standards provide for such
communication and coordination. For
example, Reliability Standard COM—
002-2, Requirement R1 provides that
transmission operators, balancing
authorities and generator operators must
have communication links with one
another and must be staffed to address
a real-time emergency. Reliability
Standard EOP-001-0, Requirements R3,
R4.3 and R7 also contain provisions
relevant to such communication and
coordination in emergencies. These
provisions require balancing authorities
and transmission operators to develop
plans to mitigate operating emergencies
including coordination among adjacent
transmission operators and balancing
authorities.

15. Accordingly, for the reasons
discussed above, we propose to approve
NERC'’s proposed interpretation of TOP-
001-1, Requirement R8.

II1. Information Collection Statement

16. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping requirements (collections
of information) imposed by an agency.18
The information contained here is also
subject to review under section 3507(d)
of the Paperwork Reduction Act of
1995.19

17. As stated above, the Commission
approved, in Order No. 693, Reliability
Standard TOP—001-1 that is the subject
of the current rulemaking. This
proposed rulemaking proposes to
approve the interpretation of the
previously approved Reliability
Standard, which was developed by
NERC as the ERO. The proposed
interpretation, as clarified, relates to an
existing Reliability Standard, and the
Commission does not expect it to affect
entities’ current reporting burden.20
Accordingly, we will submit this

reduce their real power output to produce more
reactive power. Id. at 47.

17 NERC Response at 6—7. NERC also identifies
several ongoing Reliability Standards projects that
are intended to strengthen the requirements around
communication and coordination between
functional entities.

185 CFR 1320.11.

1944 U.S.C. 3507(d).

20 See Order No. 693, FERC Stats. & Regs.
131,242 at P 1901-1907.

proposed rule to OMB for informational
purposes only.

18. For the purposes of reviewing this
interpretation, the Commission seeks
information concerning whether the
interpretation will affect respondents’
burden or cost.

Title: Mandatory Reliability Standards
for the Bulk-Power System.

Action: FERC-725A.

OMB Control No.: 1902—-0244.

Respondents: Businesses or other for-
profit institutions; not-for-profit
institutions.

Frequency of Responses: On
Occasion.

19. Necessity of the Information: This
proposed rule would approve the
proposed interpretation of Reliability
Standard, TOP-001-1, Requirement R8.
The proposed rule would find the
interpretation just, reasonable, not
unduly discriminatory or preferential,
and in the public interest. The TOP—
001-1 Reliability Standard helps ensure
the reliable operation of the North
American Bulk-Power System by
ensuring “reliability entities have clear
decision-making authority and
capabilities to take appropriate actions
or direct the actions of others to return
the transmission system to normal
conditions during an emergency.” 21

20. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director,
e-mail: DataClearance@ferc.gov, Phone:
(202) 502-8663, fax: (202) 273-0873].

For submitting comments concerning
the collection of information and the
associated burden estimate, please
submit your comments to FERC and to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-7345, fax: (202) 395-7285].
Due to security concerns, comments
should be sent electronically to the
following e-mail address at OMB: oira
submission@omb.eop.gov. Please refer
to OMB Control No. 1902-0244, and the
docket number of this proposed rule in
your submission.

IV. Environmental Analysis

21. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a

21 The purpose of Standard TOP-001-1,
according to the NERC Web site at http://
www.nerc.com/files/TOP-001-1.pdf.

significant adverse effect on the human
environment.22 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.23 The
actions proposed herein fall within this
categorical exclusion in the
Commission’s regulations.

V. Regulatory Flexibility Act

22. The Regulatory Flexibility Act of
1980 (RFA) 24 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.25 The SBA has established a
size standard for electric utilities,
stating that a firm is small if, including
its affiliates, it is primarily engaged in
the transmission, generation and/or
distribution of electric energy for sale
and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours.26 The RFA
is not implicated by this proposed rule
because the interpretations discussed
herein will not have a significant
economic impact on a substantial
number of small entities.

23. The Commission approved
Reliability Standard TOP-001-1 in 2007
in Order No. 693. The proposed
rulemaking in the immediate docket
addresses an interpretation of
Requirement R8 of previously-approved
TOP-001-1. The proposed
interpretation clarifies current
compliance obligations of balancing
authorities and transmission operators
and therefore, does not create an
additional regulatory impact on small
entities.

VI. Comment Procedures

24. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this

22 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986—1990 T 30,783 (1987).

2318 CFR 380.4(a)(2)(ii).

245 U.S.C. 601-612.

2513 CFR 121.101.

2613 CFR 121.201, Section 22, Utilities, & n.1.
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notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due 60 days from
publication in the Federal Register.
Comments must refer to Docket No.
RM10-29-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

25. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

26. Commenters that are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

27. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

28. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (hitp://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington DC
20426.

29. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

30. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. E-mail the

Public Reference Room at
public.referenceroom@ferc.gov.

By the Commission.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-10010 Filed 4-25-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket No. 110420253-1253-01]
RIN 0625-AA88

Modification of Regulations Regarding
the Practice of Accepting Bonds
During the Provisional Measures
Period in Antidumping and
Countervailing Duty Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Department of Commerce
(the Department) proposes to modify its
regulation that states that provisional
measures during an antidumping or
countervailing duty investigation
usually take the form of a bonding
requirement. The modification, if
adopted, would establish that the
provisional measures during an
antidumping or countervailing duty
investigation will normally take the
form of a cash deposit.

DATES: To be assured of consideration,
comments must be received no later
than May 26, 2011.

ADDRESSES: All comments must be
submitted through the Federal
eRulemaking Portal at http://
www.regulations.gov, Docket No. ITA—
2011-0005, unless the commenter does
not have access to the Internet.
Commenters who do not have access to
the Internet may submit the original and
two copies of each set of comments by
mail or hand delivery/courier. All
comments should be addressed to
Ronald K. Lorentzen, Deputy Assistant
Secretary for Import Administration,
Room 1870, Department of Commerce,
14th Street and Constitution Ave., NW.,
Washington, DC 20230. The comments
should also be identified by Regulation
Identifier Number (RIN) 0625—AA88.

The Department will consider all
comments received before the close of
the comment period. The Department
will not accept comments accompanied
by a request that part or all of the

material be treated confidentially
because of its business proprietary
nature or for any other reason. All
comments responding to this notice will
be a matter of public record and will be
available for inspection at Import
Administration’s Central Records Unit
(Room 7046 of the Herbert C. Hoover
Building) and online at http://
www.Regulations.gov and on the
Department’s Web site at http://
www.trade.gov/ia/.

Any questions concerning file
formatting, document conversion,
access on the Internet, or other
electronic filing issues should be
addressed to Andrew Lee Beller, Import
Administration Webmaster, at (202)
482-0866, e-mail address: webmaster-
support@ita.doc.gov.

FOR FURTHER INFORMATION CONTACT:
Thomas Futtner at (202) 482—3814,
Mark Ross at (202) 482—4794, or Joanna
Theiss at (202) 482—5052.
SUPPLEMENTARY INFORMATION:

Background

The Department proposes to modify
its regulation to establish that the
provisional measures during an
antidumping or countervailing duty
investigation will normally take the
form of a cash deposit. The provisional
measures period is the period between
the publication of the Department’s
preliminary affirmative determination
and the earlier of (1) the expiration of
the applicable time period set forth in
sections 703(d) and 733(d) the Tariff Act
of 1930, as amended (the Act), or (2) the
publication of the International Trade
Commission’s final affirmative injury
determination.? During the provisional
measures period in antidumping and
countervailing duty investigations, the
Department is instructed by the Act to
order “the posting of a cash deposit,
bond, or other security, as the
administering authority deems
appropriate.” See Sections 703(d)(1)(B)
and 733(d)(1)(B) of the Act.

Our regulations describe the
preliminary determination in
antidumping and countervailing duty
investigations as the first point at which
the Department may provide a remedy
if we preliminarily find that dumping or
countervailable subsidies has occurred.
The regulations at 19 CFR 351.205(a)
state that, “[t]he remedy (sometimes

1 Also, pursuant to sections 703(e)(2) and
733(e)(2) of the Act, if the Department makes an
affirmative determination of critical circumstances,
then provisional measures shall apply on or after
the later of (A) the date which is 90 days before the
date on which the suspension of liquidation was
first ordered, or (B) the date on which notice of the
determination to initiate the investigation is
published in the Federal Register.
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referred to as ‘provisional measures’)
usually takes the form of a bonding
requirement to ensure payment if
antidumping or countervailing duties
ultimately are imposed.” Section
351.205(d) states that, “[i]f the
preliminary determination is
affirmative, the Secretary will take the
actions described in section 703(d) or
section 733(d) (whichever is
applicable).”

A key reason for requiring that the
provisional measures during an
antidumping or countervailing duty
investigation take the form of a cash
deposit is to better ensure that importers
bear full responsibility for any future
antidumping and countervailing duties
they may owe. While most of the duties
on entries secured by a bond during the
provisional measures period are
ultimately collected, these collections
can be very slow and involve
burdensome administrative problems
for U.S. Customs and Border Protection
(CBP).

We also believe that this change to
our regulation will bring the United
States in line with the practices of other
World Trade Organization (WTO)
Members. We are aware of no other
WTO Member that is currently
permitting importers the option of
posting bonds during the provisional
measures period of antidumping and
countervailing duty investigations.

Explanation of Proposed Modification
to 19 CFR 351.205

The second sentence of 19 CFR
351.205(a) states that, “[tlhe remedy
(sometimes referred to as ‘provisional
measures’) usually takes the form of a
bonding requirement to ensure payment
if antidumping or countervailing duties
ultimately are imposed.” The
Department proposes deleting most of
this sentence because U.S. importers
would normally no longer be permitted
to post bonds during the provisional
measures period. The Department
proposes keeping the “(sometimes
referred to as ‘provisional measures’)”
phrase and moving it to the first
sentence of 19 CFR 351.205(a). We view
this phrase as a useful link between this
part of our regulations and the
terminology under Article 7 of the WTO
Antidumping Agreement. Further, to
clarify that provisional measures will
take the form of cash deposits the
Department proposes adding a sentence
to 19 CFR 351.205(d) that states, “[w]ith
respect to section 703(d)(1)(B) and
733(d)(1)(B) of the Act, the Secretary
will normally order the posting of cash
deposits to ensure payment if
antidumping or countervailing duties
ultimately are imposed.” This change, in

our view, places the requirement for
cash deposits in the appropriate part of
19 CFR 351 (i.e., in the part that
explains the effects of an affirmative
preliminary determination). These
modifications would reflect the
Department’s change in practice of
normally requiring cash deposits rather
than bonds during the provisional
measures period. This modification is
also in line with 19 CFR 351.205(d),
which provides that “if the preliminary
determination is affirmative, the
Secretary will take the actions described
in section 703(d) or section 733(d) of the
Act (whichever is applicable)” because
these sections of the Act provide that
the Department shall order the posting
of cash deposits or bonds, as the
Department deems appropriate.

Classification
Executive Order 12866

This rule has been determined to be
not significant for purposes Executive
Order 12866.

Regulatory Flexibility Act

The Chief Counsel for Regulation has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration (“SBA”) under the
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 605(b), that the proposed
rule would not have a significant
economic impact on a substantial
number of small business entities. A
summary of the need for, objectives of,
and legal basis for this rule is provided
in the preamble, and is not repeated
here.

The entities upon which this
rulemaking could have an impact
include foreign exporters and
producers, some of whom are affiliated
with U.S. companies, and U.S.
importers. Some of these entities may be
considered small entities under the SBA
small business size standard. The
Department is not able to estimate the
number of small entities this proposed
rule will affect; however, the
Department anticipates that it will not
be a substantial number based on our
experience with the administration of
antidumping and countervailing duty
proceedings.

The Department also estimates that
this proposed rule’s economic impact
on small entities will not be significant.
In 2008 and 2009, antidumping and
countervailing duty remedies were
applied to less than 2% of imports into
the United States. Further, because
provisional antidumping and
countervailing duties only apply during
the investigation phase of a case, this
proposed rule is not applicable to a

significant portion of our antidumping
and countervailing duty remedies.
Finally, the Act provides that
provisional measures may only be in
force for a four-month period, which
can be extended to no longer than six
months in antidumping cases.

Moreover, given the nature of our
retrospective duty assessment system,
eliminating effectively the bonding
option and requiring cash deposits
during the provisional measure period
should not have a significant economic
impact on small business entities.
Under the U.S. retrospective system, for
the provisional measure period an
estimated antidumping or
countervailing duty rate is established
(based on the dumping margin or
subsidy rate found in the preliminary
determination of the original
investigation), and this rate is applied to
subject merchandise as it is imported.
This duty rate is for deposit purposes
only. Final duties are not assessed at the
time the subject merchandise is
imported into the United States. Rather,
beginning one year after the imposition
of any antidumping or countervailing
duty order, interested parties (e.g.,
domestic producers, importers, or
foreign exporters) may request an
administrative review to determine the
actual amount of duties to be collected
based on the level of dumping or
subsidization that occurred during the
review period. Further, small business
entities will continue to have the option
to post cash deposits during the
provisional measures period, either
from the entity’s assets or borrowed
from third parties.

For all of these reasons, the proposed
rule would not have a significant
economic impact on a substantial
number of small business entities. Since
this proposed modification to 19 CFR
351.222, if adopted, will not have a
significant economic impact on a
substantial number of small entities, an
Initial Regulatory Flexibility Analysis is
not required and, therefore, has not been
prepared.

Paperwork Reduction Act

This rule does not contain a collection
of information for purposes of the
Paperwork Reduction Act of 1980, as
amended (44 U.S.C. 3501 et seq.).

List of Subjects in 19 CFR Part 351

Administrative practice and
procedure, Antidumping, Business and
industry, Cheese, Confidential business
information, Countervailing duties,
Freedom of information, Investigations,
Reporting and recordkeeping
requirements.
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Dated: April 20, 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

For the reasons stated, 19 CFR part
351 is proposed to be amended as
follows:

PART 351—ANTIDUMPING AND
COUNTERVAILING DUTIES

1. The authority citation for 19 CFR
part 351 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

2.1In § 351.205, revise paragraphs (a)
and (d) to read as follows:

(a) Introduction. A preliminary
determination in an antidumping or
countervailing duty investigation
constitutes the first point at which the
Secretary may provide a remedy
(sometimes referred to as “provisional
measures”) if the Secretary preliminarily
finds that dumping or countervailable
subsidization has occurred. Whether the
Secretary’s preliminary determination is
affirmative or negative, the investigation
continues. This section contains rules
regarding deadlines for preliminary
determinations, postponement of
preliminary determinations, notices of
preliminary determinations, and the
effects of affirmative preliminary
determinations.

* * * * *

(d) Effect of affirmative preliminary
determination. If the preliminary
determination is affirmative, the
Secretary will take the actions described
in section 703(d) or section 733(d) of the
Act (whichever is applicable). With
respect to section 703(d)(1)(B) and
733(d)(1)(B) of the Act, the Secretary
will normally order the posting of cash
deposits to ensure payment if
antidumping or countervailing duties
ultimately are imposed. In making
information available to the
Commission under section 703(d)(3) or
section 733(d)(3) of the Act, the
Secretary will make available to the
Commission and to employees of the
Commission directly involved in the
proceeding the information upon which
the Secretary based the preliminary
determination and which the
Commission may consider relevant to
its injury determination.

[FR Doc. 2011-10045 Filed 4-25-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0230]
RIN 1625-AA00

Safety Zone, Newport River; Morehead
City, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes the
establishment of a safety zone on the
waters of the Newport River under the
main span US 70/Morehead City—
Newport River high rise bridge in
Carteret County, NC. This safety zone is
necessary to provide for safety of life on
navigable waters during the
disestablishment of staging for bridge
maintenance. This rule will enhance the
safety of the contractors performing
maintenance as well as the safety of the
vessels that plan to transit this area
between 10 a.m. and 4 p.m. on August
20, 2011.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 26, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0230 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail BOSN3 Joseph M.
Edge, Coast Guard Sector North
Carolina, Coast Guard; telephone 252—
247-4525, e-mail
Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.

Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0230),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0230" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
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as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0230” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The State of North Carolina
Department of Transportation awarded a
contract to Astron General Contracting
Company of Jacksonville, NC to perform
bridge maintenance on the US Highway
70 Fixed bridge crossing Newport River
at Morehead City, North Carolina. The
contract provides for cleaning, painting,
and steel repair to begin on June 1, 2011
and will be completed by August 20,
2011. The contractor requires the main
channel in the vicinity of the bridge to
remain closed during demobilization on
August 20, 2011 from 10 a.m. to 4 p.m.
The Coast Guard will temporarily
restrict access to this section of Newport
River during the demobilization of the
bridge maintenance equipment.

Discussion of Proposed Rule

The temporary safety zone will
encompass the waters of the Newport
River directly under the bridge, latitude
34°43’15” North, longitude 076°41°39”
West, and 100 yards on either side of
the US Highway 70 Fixed bridge. All

vessels are prohibited from transiting
this section of the waterway while the
safety zone is in effect. Entry into the
safety zone will not be permitted except
as specifically authorized by the Captain
of the Port or a designated
representative. To seek permission to
transit the area, mariners may contact
Sector North Carolina at (252) 247—
4570. This zone will be enforced from
10 a.m. to 4 p.m. on August 20, 2011.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this regulation will restrict
access to the area, the effect of this rule
will not be significant because: (i) The
safety zone will be in effect for a limited
time, from 10 a.m. to 4 p.m., on August
20, 2011, (ii) the Coast Guard will give
advance notification via maritime
advisories so mariners can adjust their
plans accordingly, and (iii) although the
safety zone will apply to the section of
the Newport River in the immediate
vicinity of the US Highway 70 Fixed
bridge, vessel traffic may use alternate
waterways to transit safely around the
safety zone. All Coast Guard vessels
enforcing this regulated area can be
contacted on marine band radio VHF-
FM channel 16 (156.8 MHz).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
recreational and fishing vessels
intending to transit the specified portion
of Newport River from 10 a.m. to 4 p.m.
on August 20, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will
only be in effect for six hours from 10
a.m. to 4 p.m. Although the safety zone
will apply to the section of the Newport
River in the vicinity of the bridge, vessel
traffic may use alternate waterways to
transit safely around the safety zone.
Before the effective period, the Coast
Guard will issue maritime advisories
widely available to the users of the
waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact CWO3
Joseph Edge, Waterways Management
Division Chief, Sector North Carolina, at
(252) 247-4525. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.
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Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of

energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule is
categorically excluded, under figure 2—
1, paragraph (34)(g), of this instruction.
This proposed rule involves the
establishment of a temporary safety
zone to protect the public from bridge
maintenance operations. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add temporary § 165.T05—0230 to
read as follows:

§165.T05-0230 SAFETY ZONE; Newport
River, Morehead City, North Carolina.

(a) Definitions. For the purposes of
this section, Captain of the Port means
the Commander, Sector North Carolina.
Representative means any Coast Guard
commissioned, warrant, or petty officer
who has been authorized to act on the
behalf of the Captain of the Port.

(b) Location. The following area is a
safety zone: This zone includes the
waters of Newport River directly under
the main span of the U.S. Highway 70
fixed bridge at Morehead City, North
Carolina, located at latitude 34°43'15”
North, longitude 076°4139” West, and
100 yards on either side of that bridge.

(c) Regulations. (1) The general
regulations contained in § 165.23 of this
part apply to the area described in
paragraph (b) of this section.

(2) Persons or vessels requiring entry
into or passage through any portion of
the safety zone must first request
authorization from the Captain of the
Port, or a designated representative,
unless the Captain of the Port
previously announced via Marine Safety
Radio Broadcast on VHF Marine Band
Radio channel 22 (157.1 MHz) that this
regulation will not be enforced in that
portion of the safety zone. The Captain
of the Port can be contacted at telephone
number (252) 247-4570 or by radio on
VHF Marine Band Radio, channels 13
and 16.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(e) Enforcement period. This section
will be enforced from 10 a.m. to 4 p.m.
on August 20, 2011 unless cancelled
earlier by the Captain of the Port.

Dated: April 12, 2011.
A. Popiel,
Captain, U.S. Coast Guard, Captain of the
Port North Carolina.
[FR Doc. 2011-9984 Filed 4—25-11; 8:45 am]

BILLING CODE 9110-04-P
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Parts 2090 and 2800
[WO 300-1430-PQ]
RIN 1004-AE19

Segregation of Lands—Renewable
Energy

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed Rule.

SUMMARY: The Bureau of Land
Management (BLM) is proposing this
rule to amend the BLM’s regulations
found in 43 CFR parts 2090 and 2800 by
adding provisions allowing the BLM to
temporarily segregate from the operation
of the public land laws, by publication
of a Federal Register notice, public
lands included in a pending or future
wind or solar energy generation right-of-
way (ROW) application, or public lands
identified by the BLM for a potential
future wind or solar energy generation
ROW authorization under the BLM’s
ROW regulations, in order to promote
the orderly administration of the public
lands. If segregated under this rule, such
lands would not be subject to
appropriation under the public land
laws, including location under the
Mining Law of 1872 (Mining Law), but
not the Mineral Leasing Act of 1920
(Mineral Leasing Act) or the Materials
Act of 1947 (Materials Act), subject to
valid existing rights, for a period of up
to 2 years. The BLM is also publishing
in today’s Federal Register an interim
temporary final rule (Interim Rule) that
is substantively similar to this proposed
rule. The Interim Rule is effective
immediately upon publication in the
Federal Register for a period not to
exceed 2 years after publication, or the
completion of the notice and comment
rulemaking process for this proposed
rule whichever occurs first.

DATES: You should submit your
comments on the proposed rule on or
before June 27, 2011. The BLM need not
consider, or include in the
administrative record for the final rule,
comments that the BLM receives after
the close of the comment period or
comments delivered to an address other
than those listed below (see ADDRESSES).
ADDRESSES: Mail: Director (630) Bureau
of Land Management, U.S. Department
of the Interior, Mail Stop 2143LM, 1849
C St., NW., Washington, DC 20240,
Attention: 1004—AE19. Personal or
messenger delivery: U.S. Department of
the Interior, Bureau of Land
Management, 20 M Street, SE., Room

2134LM, Attention: Regulatory Affairs,
Washington, DC 20003. Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions at this Web site.

FOR FURTHER INFORMATION CONTACT: Ray
Brady at (202) 912—7312 or the Division
of Lands, Realty, and Cadastral Survey
at (202) 912—7350 for information
relating to the BLM’s renewable energy
program or the substance of the
proposed rule, or Ian Senio at (202)
912-7440 for information relating to the
rulemaking process generally. Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339, 24 hours a day, seven
days a week to contact the above
individuals.

SUPPLEMENTARY INFORMATION:

1. Public Comment Procedures
II. Background

III. Section-by-Section Analysis
IV. Procedural Matters

I. Public Comment Procedures

If you wish to comment, you may
submit your comments by one of several
methods:

You may mail comments to Director
(630) Bureau of Land Management, U.S.
Department of the Interior, Mail Stop
2143LM, 1849 C St., NW., Washington,
DC 20240, Attention: 1004—AE19. You
may deliver comments to U.S.
Department of the Interior, Bureau of
Land Management, 20 M Street, SE.,
Room 2134LM, Attention: Regulatory
Affairs, Washington, DC 20003; or

You may access and comment on the
proposed rule at the Federal
eRulemaking Portal by following the
instructions at that site (see ADDRESSES).

Written comments on the proposed
rule should be specific, should be
confined to issues pertinent to the
proposed rule, and should explain the
reason for any recommended change.
Where possible, comments should
reference the specific section or
paragraph of the proposed rule that the
comment is addressing.

The BLM need not consider or
include in the Administrative Record
for the proposed rule comments that we
receive after the close of the comment
period (see DATES) or comments
delivered to an address other than those
listed above (see ADDRESSES).
Comments, including names and street
addresses of respondents, will be
available for public review at the U.S.
Department of the Interior, Bureau of
Land Management, 20 M Street, SE.,
Room 2134LM, Washington, DC 20003
during regular hours (7:45 a.m. to 4:15
p-m.) Monday through Friday, except

holidays. They will also be available at
the Federal eRulemaking Portal http://
www.regulations.gov. Follow the
instructions at this Web site.

Before including your address,
telephone number, e-mail address, or
other personal identifying information
in your comment, be advised that your
entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask in your comment for
the BLM to withhold your personal
identifying information from public
review, we cannot guarantee that we
will be able to do so.

II. Background

Congress has directed the Department
of the Interior (Department) to facilitate
the development of renewable energy
resources. Promoting renewable energy
is one of this Administration’s and this
Department’s highest priorities. In
Section 211 of the Energy Policy Act of
2005 (119 Stat. 660, Aug. 8, 2005)
(EPAct), Congress declared that before
2015 the Secretary of the Interior should
seek to have approved non-hydropower
renewable energy projects (solar, wind,
and geothermal) on public lands with a
generation capacity of at least 10,000
megawatts (MW) of electricity. Even
before the EPAct was enacted by
Congress, President Bush issued
Executive Order 13212, “Actions to
Expedite Energy-Related Projects” (May
18, 2001), which requires Federal
agencies to expedite the production,
transmission, or conservation of energy.

After passage of the EPAct, the
Secretary of the Interior issued several
orders emphasizing the importance of
renewable energy development on
public lands. On January 16, 2009,
Secretary Kempthorne issued Secretarial
Order 3283, “Enhancing Renewable
Energy Development on the Public
Lands,” which states that its purpose is
to “facilitate[ ] the Department’s efforts
to achieve the goal Congress established
in Section 211 of the * * * [EPAct] to
approve non-hydropower renewable
energy projects on the public lands with
a generation capacity of at least 10,000
megawatts of electricity by 2015.” The
order also declared that “the
development of renewable energy
resources on the public lands will
increase domestic energy production,
provide alternatives to traditional
energy resources, and enhance the
energy security of the United States.”

Approximately 1 year later, Secretary
Salazar issued Secretarial Order
3285A1, “Renewable Energy
Development by the Department of the
Interior” (Feb. 22, 2010), which
reemphasized the development of
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renewable energy as a priority for the
Department. The order states:
“Encouraging the production,
development, and delivery of renewable
energy is one of the Department’s
highest priorities. Agencies and bureaus
within the Department will work
collaboratively with each other, and
with other Federal agencies,
departments, states, local communities,
and private landowners to encourage
the timely and responsible development
of renewable energy and associated
transmission while protecting and
enhancing the Nation’s water, wildlife,
and other natural resources.” As a result
of these and other initiatives, the
interest in renewable energy
development on public lands has
increased significantly.

In addition to these specific
directives, the BLM is charged generally
with managing the public lands for
multiple uses under the Federal Land
Policy and Management Act of 1976
(FLPMA), 43 U.S.C. 1701, et seq.,
including for mining and energy
development. In some instances,
different uses may present conflicts. For
example, a mining claim located within
a proposed ROW for a utility-scale solar
energy generation facility could impede
the BLM’s ability to process the ROW
application because the Federal
government’s use of the surface cannot
endanger or materially interfere with a
properly located mining claim. In order
to help avoid such conflicts while
carrying out the Congressional and
Executive mandates and direction to
prioritize the development of renewable
energy, the BLM is proposing this rule.
This rule will help promote the orderly
administration of the public lands by
giving the BLM a tool to minimize
potential resource conflicts between
ROWSs for proposed solar and wind
energy generation facilities and other
uses of the public lands. Under existing
regulations, lands within a solar or wind
energy generation ROW application or
within an area identified by the BLM for
such ROWs, unlike lands proposed for
exchange or sale, remain open to
appropriation under the public land
laws, including location and entry
under the Mining Law, while BLM is
considering the ROW.

Over the past 5 years, the BLM has
processed 24 solar and wind energy
development ROW applications. New
mining claims were located on the
public lands described in two of these
proposed ROWs during the BLM’s
consideration of the applications. Many
of the mining claims in the two
proposed ROWSs were not located until
after the existence of the wind or solar
ROW application or the identification of

an area by the BLM for such ROWs
became publicly known. In addition,
over the past 2 years, 437 new mining
claims were located within wind energy
ROW application areas in Arizona,
California, Idaho, Nevada, Oregon, Utah,
and Wyoming and 216 new mining
claims were located within solar energy
ROW application areas. In the BLM’s
experience, some of these claims are
likely to be valid, but others are likely
to be speculative and not located for
true mining purposes. As such, the
latter are likely filed for no other
purpose than to provide a means for the
mining claimant to compel some kind of
payment from the ROW applicant to
relinquish the mining claim. The
potential for such a situation exists
because, while it is relatively easy and
inexpensive to file a mining claim, it
can be difficult, time-consuming, and
costly to prove that the mining claim
was not properly filed or does not
contain a valid discovery. Regardless of
the merits of a particular claim, the
location of a mining claim in an area
covered by a ROW application (or
identified for such an application)
creates uncertainty that interferes with
the orderly administration of the public
lands. This uncertainty makes it
difficult for the BLM, energy project
developers, and institutions that finance
such development to proceed with such
projects because a subsequently located
mining claim potentially precludes final
issuance of the ROW and increases
project costs, jeopardizing the planned
energy development.

For example, the location of a new
mining claim during the pendency of
the BLM’s review process for a ROW
application could preclude the
applicant from providing a concrete
proposal for their use and occupancy of
the public lands. This is because under
the Mining Law, a ROW cannot
materially interfere with a previously
located mining claim. Since all properly
located claims are treated as valid until
proven otherwise, the filing of any
mining claim can substantially delay the
processing of a ROW application. As a
result, a ROW applicant could either
wait for the BLM to determine the
validity of a claim, or the applicant
could choose to modify or relocate its
proposed surface use to avoid conflicts
with the newly located mining claim,
leading to additional expense, which
could jeopardize the renewable energy
project. The BLM’s processing time for
the ROW application could be
significantly increased if any changes
necessitated by the newly located

1This uncertainty may also discourage banks
from financing such projects.

mining claim require the BLM to
undertake any additional analyses, such
as those required by the National
Environmental Policy Act, 42 U.S.C.
4321 et seq. (NEPA). Under these
circumstances, the BLM’s ability to
administer the public lands in an
orderly manner is impeded.

This proposed rule is needed to
provide the BLM with the necessary
authority to ensure the orderly
administration of the public lands and
to prevent conflicts between competing
uses of those lands. By allowing for
temporary segregation, it would enable
the BLM to prevent new resource
conflicts from arising as a result of new
mining claims that may be located
within land covered by any pending or
future wind or solar energy generation
facility ROW applications, or public
lands identified by the BLM for
potential future wind or solar energy
generation ROWs pursuant to its ROW
regulations. Temporary segregation is
generally sufficient because once a ROW
has been authorized, subsequently
located mining claims would be subject
to the previously authorized use, and
any future mining claimant would have
notice of such use.

The proposed rule would supplement
the authority contained in 43 CFR
subpart 2091 to allow the BLM to
segregate from appropriation under the
public land laws, including location
under the Mining Law, but not the
Mineral Leasing Act or the Materials
Act, public lands included in a pending
or future wind or solar energy
generation ROW application or public
lands identified by the BLM for a wind
or solar energy generation ROW
authorization under 43 CFR subpart
2804, subject to valid existing rights.2
This proposed rule would not affect
valid existing rights in mining claims
located before any segregation made
pursuant to the final rule. The proposed
rule also would not affect ROW
applications for uses other than wind or
solar energy generation facilities.

Segregations under the proposed rule
would be accomplished by publishing a
notice in the Federal Register and
would be effective upon the date of
publication. The BLM considered a rule
that would allow for segregation
through notation to the public land
records, but it rejected this approach
because it would not provide the public

2The existing regulations define segregation as
“the removal for a limited period, subject to valid
existing rights, of a specified area of the public
lands from the operation of some or all of the public
land laws, including the mineral laws, pursuant to
the exercise by the Secretary of regulatory authority
for the orderly administration of the public lands.”
43 CFR 2091.0-5(b).
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with the same level of notice that a
Federal Register notice would
accomplish. The proposed rule would
provide for segregation periods of up to
2 years, with the option, if deemed
necessary by the appropriate BLM State
Director, to extend the segregation of the
lands for up to an additional 2 years.
The proposed rule would not authorize
the BLM to continue the segregation
after a final decision on a ROW has been
made. Finally, not all wind or solar
ROW applications would lead to a
segregation, as the BLM may reject some
applications and others may not require
segregation because conflicts with
mining claims are not anticipated.

Segregation rules, like this proposed
rule, have been held to be “reasonably
related” to the BLM’s broad authority to
issue rules related to “the orderly
administration of the public land
laws,” 3 because they allow the BLM to
protect an applicant for an interest in
such lands from “the assertion by others
of rights to the lands while the applicant
is prevented from taking any steps to
protect” its interests because it has to
wait for the BLM to act on its
application.* It is for this purpose that
existing regulations at 43 CFR subpart
2091 provide the BLM with the
discretion to segregate lands that are
proposed for various types of land
disposals, such as land sales, land
exchanges, and transfers of public land
to local governments and other entities
under the Recreation and Public
Purposes Act of 1926. These regulatory
provisions allowing segregations were
put in place over the years to prevent
resource conflicts, including conflicts
arising from the location of new mining
claims, which could create
encumbrances on the title of the public
lands identified for transfer out of
Federal ownership under the applicable
authorities.

Such a situation occurred in Nevada,
and the proposed land purchaser chose
to pay the mining claimant to relinquish
his claims in order to enable the sale to
go forward. In fact, in the land sales
context, the segregative period was
increased from 270 days to a maximum
term of 4 years, as it was found that the
original segregative period was
insufficient and that conflicting mining
claims were being located before sales
could be completed. This proposed rule
would provide the BLM the same
flexibility it currently has for land
disposals by allowing the BLM to

3 See Bryon v. United States, 259 F. 371, 376 (9th
Cir. 1919); Hopkins v. United States, 414 F.2d 464,
472 (9th Cir. 1969).

4 See, e.g., Marian Q. Kaiser, 65 1.D. 485 (Nov. 25,
1958).

temporarily segregate lands that are
included in pending or future
applications for solar and wind facility
ROWs or on lands identified by the
BLM for such ROWs. This would allow
for the orderly administration of the
public lands by eliminating the
potential for conflicts with mining
claims located after the BLM publishes
a Federal Register notice of such ROW
applications or areas.

As noted above, the development of
renewable energy is a high priority for
the Department of the Interior and the
BLM. The location of mining claims,
however, under certain circumstances,
may impede the BLM’s ability to
administer the public lands in an
orderly manner and to carry out its
Congressional and Executive mandate to
facilitate renewable energy development
on those lands because the BLM
currently lacks the ability to maintain
the status quo on such lands while it is
processing a ROW application for a
wind or solar energy generation facility.
This proposed rule would help the BLM
maintain the status quo and prevent
potential resource use conflicts by
allowing the BLM to temporarily
segregate lands being considered for a
wind or solar energy generation facility.

III. Section-by-Section Analysis

This proposed rule would revise 43
CFR sections 2091.3—1 and 2804.25 by
adding language that would allow the
BLM to segregate lands, if the BLM
determines it to be necessary for the
orderly administration of the public
lands. This authority to segregate lands
would be limited to lands included in
a pending or future wind or solar energy
ROW application, or public lands
identified by the BLM for a wind or
solar energy generation ROW
authorization under the BLM’s ROW
regulations. If segregated under this
rule, such lands, during the limited
segregation period, would not be subject
to appropriation under the public land
laws, including location under the
Mining Law, but not the Mineral
Leasing Act or the Materials Act, subject
to valid existing rights.

The new language also specifies that
the segregative effect terminates and the
lands would automatically reopen to
appropriation under the public land
laws, including the mining laws: (1)
Upon the BLM’s issuance of a decision
regarding whether to issue a ROW
authorization for the solar or wind
energy generation proposal; (2) Upon
publication of a Federal Register notice
of termination of the segregation; or (3)
Without further administrative action at
the end of the segregation period
provided for in the Federal Register

notice initiating the segregation,
whichever occurs first. The segregation
would be effective for a period of up to
2 years; however, the rule provides that
the segregation may be extended for an
additional 2 years if the appropriate
BLM State Director determines and
documents in writing, prior to the
expiration of the segregation, that an
extension of the segregation is necessary
for the orderly administration of the
public lands. The BLM would publish
an extension notice in the Federal
Register, if it determines that an
extension of the segregation is
necessary. The extension of the
segregation would not be for more than
2 years. The maximum total segregation
period would not exceed 4 years.

IV. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

This proposed rule is not a significant
regulatory action 5 and is not subject to
review by the Office of Management and
Budget under Executive Order 12866.
The proposed rule would provide the
BLM with regulatory authority to
segregate public lands included within
a pending or future wind or solar energy
generation ROW application, or public
lands identified by the BLM for a
potential future wind or solar energy
generation ROW authorization, from
appropriation under the public land
laws, including location under the
Mining Law, but not the Mineral
Leasing Act or the Materials Act, if the
BLM determines that segregation is
necessary for the orderly administration
of the public lands. To assess the
potential economic impacts, the BLM
must first make some assumptions
concerning when and how often this
segregation authority may be exercised.
The purpose of any segregation would
be to allow for the orderly
administration of the public lands to
facilitate the development of renewable
energy resources by avoiding conflicts
between renewable energy development
and the location of mining claims.

Wind—Wind energy ROW site testing
and development applications are
widely scattered in many western states.
Most of the public lands with pending

5“Significant regulatory action” means any
regulatory action that is likely to result in a rule that
may: (1) Have an annual effect on the economy of
$100 million or more or adversely effect in a
material way the economy * * *; (2) Create a
serious inconsistency or otherwise interfere with an
action taken or planned by another agencys; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan programs
* * * or (4) Raise novel legal and policy issues
arising out of legal mandates, the President’s
priorities, or * * * this Executive Order.” Exec.
Order No. 12866, 58 FR 51738 (Oct. 4, 1993).
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wind energy ROW applications are
currently managed for multiple resource
use, including being open to mineral
entry under the mining laws. Over the
past 2 fiscal years, 437 new mining
claims were located within wind energy
ROW application areas in Arizona,
California, Idaho, Nevada, Oregon, Utah,
and Wyoming. Based on the BLM’s
recent experience processing wind
energy ROW applications, it is
anticipated that approximately 25
percent of the lands with current wind
energy ROW applications will reach the
processing stage where a Notice of
Intent (NOI) is issued. Without trying to
identify specific locations of new
mining claims located within those
application areas, we assume a quarter
of those new mining claims, or 109 new
mining claims, would be located within
wind application areas that would be
segregated under this new regulation.

The actual number of claimants
affected will likely be less than this
estimate since a single claimant
typically files and holds multiple
mining claims. Of the 437 new mining
claims filed within the wind energy
ROW application areas in fiscal year
(FY) 2009 and 2010, there was an
average of about eight mining claims per
claimant. Assuming that there was
nothing unique about the number of
claims and distribution of claims per
claimant for FY 2009 and 2010, we
estimate that 14 entities would be
potentially precluded from filing new
mining claims on lands that would be
segregated within the identified wind
energy ROW application areas under
this rule. For these entities, the
economic impacts of the segregation are
the delay in when they could locate
their mining claims and a potential
delay in the development of such claims
because such development would be
subject to any approved ROW issued
during the segregative period. However,
a meaningful estimate of the value of
such delays is hard to quantify given the
available data because it depends on the
validity and commercial viability of any
individual claim, and the fact that the
location of a mining claim is an early
step in a long process that may
eventually result in revenue generating
activity for the claimant.

The other situation where entities
might be affected by the segregation
provision is if a new Plan of Operations
or Notice is filed with the BLM during
the 2-year segregation period. In such a
situation, the BLM has the discretion
under the Surface Management
Regulations (43 CFR subpart 3809) to
require the preparation of a mineral
examination report to determine if the
mining claims were valid before the

lands were segregated before it
processes the Plan of Operations or
accepts the filed Notice. If required, the
operator is responsible to pay the cost
of the examination and report.

Within the past 2-year period, five
Plans of Operations and two Notices
were filed with the BLM within wind
ROW application areas. Assuming (1) A
quarter of those filings would be on
lands segregated under this rule, (2) the
number of Plan and Notice filings
received in the past 2 years is somewhat
reflective of what might occur within a
2-year segregation period, and (3) the
BLM would require mineral
examination reports to determine claim
validity on all Plans and Notices filed
within the segregation period, we
estimate two entities might be affected
by this rule change.®

Should the BLM require the
preparation of mineral examination
reports to determine claim validity, the
entity filing the Plan or Notice would be
responsible for the cost of making that
validity determination. Understanding
that every mineral examination report is
unique and the costs vary accordingly,
we assume an average cost of $100,000
to conduct the examination and prepare
the report. Based on the number of
Plans and Notices filed within the wind
energy right-of-way application areas in
FY 2009 and 2010, we estimate the total
cost of this provision could be about
$200,000 over the 2-year period.

Solar—As noted above, the primary
purpose of any segregation under this
proposed rule would be to allow for the
orderly administration of the public
lands to facilitate the development of
valuable renewable resources and to
avoid conflicts between renewable
energy generation and mining claim
location. The main resource conflict of
concern involves mining claims that are
located after the first public
announcement that the BLM is
evaluating a ROW application, and prior
to when the BLM issues a final decision
on the ROW application.

Most of the public lands with pending
solar energy ROW applications are
currently managed for multiple resource
use, including mineral entry under the
mining laws. Where the BLM segregates
lands from mineral entry, claimants
would not be allowed to locate any new
mining claims during the 2-year
segregation period. Over the past 2
years, 216 new mining claims were

6 With respect to any particular Plan of Operation
or Notice that might be filed in areas segregated
under the rule, the BLM would separately
determine, on a case-by-case basis and consistent
with the requirements of 43 CFR 3809.100(a),
whether to require a validity determination for such
Plan or Notice.

located within solar energy ROW
application areas. Based on the BLM’s
recent experience processing solar
energy ROW applications, it is
anticipated that approximately 25
percent of the lands with current solar
energy ROW applications would reach
the processing stage where a NOI is
issued. Without trying to identify which
ROWSs would be granted or the specific
locations of new mining claims within
those application areas, we assume a
quarter of those new mining claims, or
54 new mining claims, would be located
within solar ROW application areas that
would be segregated under this rule.

The actual number of claimants
affected will likely be less than this
estimate since a single claimant
typically locates and holds multiple
mining claims. Of the 216 new mining
claims located within solar energy ROW
application areas in the past 2 years,
there was an average of about eight
mining claims per claimant. Assuming
that there was nothing unique about the
number and distribution of claims per
claimant for the past 2 years, we
estimate seven entities would
potentially be precluded from locating
new mining claims on lands segregated
within the identified solar energy ROW
application areas under the rule change.
For these entities the economic impacts
of the segregation would be the delay in
when they can locate their mining claim
and a potential delay in the
development of such claim because
such development would be subject to
any approved ROW issued during the
segregative period. However, a
meaningful estimate of the value of such
delays is hard to quantify given the
available data because it depends on the
validity and commercial viability of any
individual claim, and the fact that the
location of a mining claim is an early
step in a long process that may
eventually result in revenue generating
activity for the claimant.

The other situation where entities
might be affected by the proposed
segregation provisions is where a new
Plan of Operations or Notice is filed
with the BLM during the 2-year
segregation period. In such a situation,
the BLM has the discretion under the
Surface Management Regulations (43
CFR subpart 3809) to require a mineral
examination to determine if the mining
claims were valid before the lands were
segregated before it approves the Plan of
Operations or accepts the filed Notice.
If required, the operator is responsible
to pay the cost of the examination and
report.

Within the past 2-year period, two
Plans of Operations and two Notices
were filed with the BLM within solar
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ROW application areas. Assuming (1) a
quarter of those filings would be on
lands segregated under this rule, (2) the
number of Plan and Notice filings
received in the past 2 years is reflective
of what might occur within a 2-year
segregation period, and (3) the BLM
would require mineral examination
reports to determine claim validity on
all Plans and Notices filed within the
segregation period, we estimate one
entity might be affected by this rule
change.”

Should the BLM require a mineral
examination to determine claim
validity, the entity filing the Plan or
Notice would be responsible for the cost
of making that validity determination.
Understanding that every mineral
examination report is unique and the
costs would vary accordingly, we
assume an average cost of $100,000 to
conduct the examination and prepare
the report. Based on the number of
Plans and Notices filed within the solar
energy ROW application areas in the
past 2 years, we estimate the total cost
of this provision could be about
$100,000 over the 2-year period.

It is not possible to estimate the
number of future rights-of-way for wind
or solar energy developments that could
be filed on areas identified as having
potential for either of these sources of
energy. This is because there are many
variables that could have an impact on
such filings. Such variables include: the
quantity and sustainability of wind at
any one site, the intensity and quantity
of available sunlight, the capability of
obtaining financing for either wind or
solar energy projects, the proximity of
transmission facilities that could be
used to carry the power generated from
a specific wind or solar energy right-of-
way project, and the topography of the
property involved. The number of
mining claims would also be based on
speculation as to the mineral potential
of an area, access to markets, potential
for profitability, and a host of other
geologic factors, such as type of mineral,
depth of the mineral beneath the
surface, quantity and quality of the
mineral, and other such considerations.

Based on this analysis, the BLM
concludes that this proposed rule would
not have an annual effect of $100
million or more on the economy. It
would not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,

7 With respect to any particular Plan of Operation
or Notice that might be filed in areas segregated
under the rule, the BLM would separately
determine, on a case-by-case basis and consistent
with the requirements of 43 CFR 3809.100(a),
whether to require a validity determination for such
Plan or Notice.

public health or safety, or State, local,
or Tribal governments or communities.
This proposed rule would not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency. This
proposed rule would not alter the
budgetary effects of entitlements, grants,
user fees or loan programs or the rights
or obligations of their recipients; nor
would it raise novel legal or policy
issues. The full economic analysis is
available at the office listed under the
ADDRESSES section of this preamble.

Clarity of the Regulation

Executive Order 12866 requires each
agency to write regulations that are
simple and easy to understand. The
BLM invites your comments on how to
make this proposed rule easier to
understand, including answers to
questions such as the following:

1. Are the requirements in the
proposed rule clearly stated?

2. Does the proposed rule contain
technical language or jargon that
interferes with its clarity?

3. Does the format of the proposed
rule (grouping and order of sections, use
of headings, paragraphing, etc.) aid or
reduce its clarity?

4. Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

5. Is the description of the proposed
rule in the SUPPLEMENTARY INFORMATION
section of this preamble helpful in
understanding the proposed rule? How
could this description be more helpful
in making the proposed rule easier to
understand?

Please send any comments you have on
the clarity of the regulations to the
address specified in the ADDRESSES
section.

National Environmental Policy Act

The BLM has determined that this
proposed rule is administrative in
nature and involves only procedural
changes addressing segregation
requirements. This proposed rule would
result in no new surface disturbing
activities and therefore would have no
effect on ecological or cultural
resources. Potential effects from
associated wind and/or solar ROWs
would be analyzed as part of the site-
specific NEPA analysis for those
activities. In promulgating this rule, the
government is conducting routine and
continuing government business of an
administrative nature having limited
context and intensity. Therefore, it is
categorically excluded from
environmental review under section
102(2)(C) of NEPA, pursuant to 43 CFR
46.205. The proposed rule does not

meet any of the extraordinary
circumstances criteria for categorical
exclusions listed at 43 CFR 46.215.
Pursuant to Council on Environmental
Quality regulation (40 CFR 1508.4) and
the environmental policies and
procedures of the Department, the term
“categorical exclusion” means a category
of actions which do not individually or
cumulatively have a significant effect on
the human environment and which
have been found to have no such effect
on procedures adopted by a Federal
agency and for which, therefore, neither
an environmental assessment nor an
environmental impact statement is
required.

Regulatory Flexibility Act

The Congress enacted the Regulatory
Flexibility Act (RFA) of 1980, as
amended, 5 U.S.C. 601-612, to ensure
that Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The RFA requires agencies to
analyze the economic impact of
regulations to determine the extent to
which there is anticipated to be a
significant economic impact on a
substantial number of small entities. We
anticipate that the proposed rule could
potentially affect a few entities that
might otherwise have located new
mining claims on public lands covered
by a wind or solar energy facility ROW
application currently pending or filed in
the future. We further anticipate that
most of these entities would be small
entities as defined by the Small
Business Administration; however, we
do not expect the potential impact to be
significant. Therefore, the BLM has
determined under the RFA that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities. A
copy of the analysis that supports this
determination is available at the office
listed under the ADDRESSES section of
this preamble.

Small Business Regulatory Enforcement
Fairness Act

For the same reasons as discussed
under the Executive Order 12866,
Regulatory Planning and Review section
of this preamble, this proposed rule is
not a “major rule” as defined at 5 U.S.C.
804(2). That is, it would not have an
annual effect on the economy of $100
million or more; it would not result in
major cost or price increases for
consumers, industries, government
agencies, or regions; and it would not
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have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. A copy
of the analysis that supports this
determination is available at the office
listed under the ADDRESSES section of
this preamble.

Unfunded Mandates Reform Act

This proposed rule would not impose
an unfunded mandate on State, local, or
Tribal governments, in the aggregate, or
the private sector of $100 million or
more per year; nor would it have a
significant or unique effect on State,
local, or Tribal governments. The rule
would impose no requirements on any
of these entities. Therefore, the BLM
does not need to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.).

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

This proposed rule is not a
government action that interferes with
constitutionally protected property
rights. This proposed rule would set out
a process, by publication of a notice in
the Federal Register, that could be used
to segregate public lands included
within a pending or future solar or wind
energy generation ROW application, or
public lands identified by the BLM for
a potential future wind or solar energy
generation ROW authorization. This
segregation would remove public lands
from the operation of the public land
laws, including the location of new
mining claims under the Mining Law,
but not the Mineral Leasing Act or the
Materials Act for a period of up to 2
years, with the authority to extend the
segregation for up to an additional 2-
year period, in order to promote the
orderly administration of the public
lands. Because any segregation under
this proposed rule would be subject to
valid existing rights, it does not interfere
with constitutionally protected property
rights. Therefore, the Department has
determined that this proposed rule does
not have significant takings implications
and does not require further discussion
of takings implications under this
Executive Order.

Executive Order 13132, Federalism

The proposed rule would not have a
substantial direct effect on the States, or
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the levels of

government. It would not apply to
States or local governments or State or
local government entities. Therefore, in
accordance with Executive Order 13132,
the BLM has determined that this
proposed rule does not have sufficient
Federalism implications to warrant
preparation of a Federalism Assessment.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
BLM has determined that this proposed
rule would not unduly burden the
judicial system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, the BLM has found that this
proposed rule does not include policies
that have Tribal implications. This rule
would apply exclusively to lands
administered by the BLM. It would not
be applicable to and would have no
bearing on trust or Indian lands or
resources, or on lands for which title is
held in fee status by Indian Tribes, or on
U.S. Government-owned lands managed
by the Bureau of Indian Affairs.

Information Quality Act

In developing this proposed rule, the
BLM did not conduct or use a study,
experiment, or survey requiring peer
review under the Information Quality
Act (Section 515 of Pub. L. 106-554).

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, the BLM has determined that
this proposed rule is not likely to have
a significant adverse effect on energy
supply, distribution, or use, including a
shortfall in supply, price increase, or
increased use of foreign supplies. The
BLM’s authority to segregate lands
under this rule would be of a temporary
nature for the purpose of encouraging
the orderly administration of public
lands, including the generation of
electricity from wind and solar
resources on the public lands. Any
increase in energy production as a result
of this rule from wind or solar sources
is not easily quantified, but the
proposed rule is expected to relieve
obstacles and hindrances to energy
development on public lands.

Executive Order 13352—Facilitation of
Cooperative Conservation

In accordance with Executive Order
13352, the BLM has determined that
this proposed rule would not impede
the facilitation of cooperative
conservation. The rule takes appropriate
account of and respects the interests of
persons with ownership or other legally
recognized interests in land or other
natural resources; properly
accommodates local participation in the
Federal decision-making process; and
provides that the programs, projects,
and activities are consistent with
protecting public health and safety.

Paperwork Reduction Act

The proposed rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under the Paperwork
Reduction Act of 1995.

Author

The principal author of this rule is Jeff
Holdren, Realty Specialist, Division of
Lands and Realty, assisted by the
Division of Regulatory Affairs,
Washington Office, Bureau of Land
Management, Department of the
Interior.

List of Subjects

43 CFR Part 2090

Airports; Alaska; Coal; Grazing lands;
Indian lands; Public lands; Public
lands—classification; Public lands—
mineral resources; Public lands—
withdrawal; Seashores.

43 CFR Part 2800

Communications; Electric power;
Highways and roads; Penalties;
Pipelines; Public lands—rights-of-way;
Reporting and recordkeeping
requirements.

For the reasons stated in the preamble
and under the authorities stated below,
the BLM proposes to amend 43 CFR
parts 2090 and 2800 as follows:

Subchapter B—Land Resource
Management (2000)

PART 2090—SPECIAL LAWS AND
RULES

1. The authority citation for part 2090
continues to read as follows:

Authority: 43 U.S.C. 1740.

Subpart 2091—Segregation and
Opening of Lands

2. Amend § 2091.3-1 by adding a new
paragraph (e) to read as follows:

§2091.3-1 Segregation

* * * * *
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(e)(1) The Bureau of Land
Management may segregate, if it finds it
to be necessary for the orderly
administration of the public lands,
lands included in a right-of-way
application for the generation of
electrical energy under 43 CFR subpart
2804 from wind or solar sources. In
addition, the Bureau of Land
Management may also segregate public
lands that it identifies for potential
rights-of-way for electricity generation
from wind or solar sources. Upon
segregation, such lands will not be
subject to appropriation under the
public lands laws, including location
under the General Mining Law, but not
the Mineral Leasing Act of 1920 (30
U.S.C. 181 et seq.) or the Materials Act
0f 1947 (30 U.S.C. 601 et seq.). The
Bureau of Land Management will effect
such segregation by publishing a
Federal Register notice that includes a
description of the lands covered by the
segregation. The Bureau of Land
Management may impose a segregation
in this way on both pending and new
right-of-way applications.

(2) The effective date of segregation is
the date of publication of the notice in
the Federal Register and the date of
termination of the segregation is the
date that is the earliest of the following:

(i) Upon issuance of a decision by the
authorized officer granting, granting
with modifications, or denying the
application for a right-of-way;

(ii) Automatically at the end of the
segregation period provided for in the
Federal Register notice initiating the
segregation, without further action by
the authorized officer; or

(iii) Upon publication of a Federal
Register notice of termination of the
segregation.

(3) The segregation period may not
exceed 2 years from the date of
publication of the Federal Register
notice initiating the segregation unless,
on a case-by-case basis, the Bureau of
Land Management State Director
determines and documents in writing,
prior to the expiration of the segregation
period, that an extension is necessary
for the orderly administration of the
public lands. If an extension is
determined to be necessary, the Bureau
of Land Management will publish a
notice in the Federal Register, prior to
expiration of the initial segregation
period that the segregation is being
extended for up to 2 years. Only one
extension may be authorized; the total
segregation period therefore cannot
exceed 4 years.

PART 2800—RIGHTS-OF-WAY UNDER
THE FEDERAL LAND POLICY AND
MANAGEMENT ACT

3. The authority citation for part 2800
continues to read as follows:

Authority: 43 U.S.C. 1733, 1740, 1763, and
1764.

Subpart 2804—Applying for FLPMA
Grants

4. Amend § 2804.25 by adding a new
paragraph (e) to read as follows:

§2804.25 How will BLM process my
application?

(e)(1) The BLM may segregate, if it
finds it to be necessary for the orderly
administration of the public lands,
lands included within a right-of-way
application under 43 CFR subpart 2804
for the generation of electricity from
wind or solar sources. In addition, the
BLM may segregate public lands that it
identifies for potential rights-of-way for
electricity generation from wind or solar
sources under the BLM’s right-of-way
regulations. Upon segregation, such
lands will not be subject to
appropriation under the public land
laws, including location under the
General Mining Law, but not from the
Mineral Leasing Act of 1920 (30 U.S.C.
181 et seq.) or the Materials Act of 1947
(30 U.S.C. 601 et seq.). The BLM will
effect such segregation by publishing a
Federal Register notice that includes a
description of the lands covered by the
segregation. The Bureau of Land
Management may impose a segregation
in this way on both pending and new
right-of-way applications.

(2) The segregative effect of the
Federal Register notice terminates on
the date that is the earliest of the
following:

(i) Upon issuance of a decision by the
authorized officer granting, granting
with modifications, or denying the
application for a right-of-way;

(ii) Automatically at the end of the
segregation period provided for in the
Federal Register notice initiating the
segregation, without further action by
the authorized officer; or

(iii) Upon publication of a Federal
Register notice of termination of the
segregation.

(3) The segregation period may not
exceed 2 years from the date of
publication of the Federal Register
notice initiating the segregation unless,
on a case by case basis, the BLM State
Director determines and documents in
writing, prior to the expiration of the
segregation period, that an extension is
necessary for the orderly administration
of the public lands. If an extension is

determined to be necessary, the BLM
will publish a notice in the Federal
Register, prior to expiration of the
initial segregation period that the
segregation is being extended for up to
2 years. Only one extension may be
authorized; the total segregation period
therefore cannot exceed 4 years.

Dated: April 6, 2011.
Wilma A. Lewis,

Assistant Secretary of the Interior, Land and
Minerals Management.

[FR Doc. 2011-10017 Filed 4-25-11; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 3,4,7,9, 11, 12, 13,
14, 15, 16, 18, 37, 42, 52, and 53

[FAR Case 2011-001; Docket 2011-0001;
Sequence 1]

RIN 9000-AL82

Federal Acquisition Regulation;
Organizational Conflicts of Interest

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to provide
revised regulatory coverage on
organizational conflicts of interest
(OClIs), provide additional coverage
regarding contractor access to nonpublic
information, and add related provisions
and clauses. Section 841 of the Duncan
Hunter National Defense Authorization
Act for Fiscal Year 2009 required a
review of the FAR coverage on OCls.
This proposed rule was developed as a
result of a review conducted in
accordance with Section 841 by the
Civilian Agency Acquisition Council
and the Defense Acquisition Regulations
Council (the Councils) and the Office of
Federal Procurement Policy (OFPP), in
consultation with the Office of
Government Ethics (OGE). This
proposed rule was preceded by an
Advance Notice of Proposed
Rulemaking (ANPR), under FAR Case
2007-018 (73 FR 15962), to gather
comments from the public with regard
to whether and how to improve the FAR
coverage on OClIs.
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DATES: Interested parties should submit
written comments to the Regulatory
Secretariat at one of the addressees
shown below on or before June 27, 2011
to be considered in the formation of the
final rule.

ADDRESSES: Submit comments in
response to FAR case 2011-001 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
inputting “FAR Case 2011-001” under
the heading “Enter Keyword or ID” and
selecting “Search.” Select the link
“Submit a Comment” that corresponds
with “FAR Case 2011-001.” Follow the
instructions provided at the “Submit a
Comment” screen. Please include your
name, company name (if any), and “FAR
Case 2011-001” on your attached
document.

e Fax:(202) 501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), Attn: Hada Flowers, 1275 First
Street, NE., 7th Floor, Washington, DC
20417.

Instructions: Please submit comments
only and cite FAR Case 2011-001, in all
correspondence related to this case. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Anthony Robinson, Procurement
Analyst, at (202) 501-2658, for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat at (202) 501—4755. Please
cite FAR Case 2011-001.

SUPPLEMENTARY INFORMATION:
I. Background

A. Current FAR Subpart 9.5,
Organizational and Consultant Conflicts
of Interest

The integrity of the Federal
acquisition process is protected, in part,
by OCI rules currently found in FAR
subpart 9.5. These rules are designed to
help the Government in identifying and
addressing circumstances in which a
Government contractor may be unable
to render impartial assistance or advice
to the Government or might have an
unfair competitive advantage based on
unequal access to information or prior
involvement in setting the ground rules
for an acquisition. FAR 9.504 directs
contracting agencies to “identify and
evaluate potential OCIs as early in the
acquisition process as possible” and
“avoid, neutralize, or mitigate

significant potential conflicts before
contract award.”

FAR coverage on OCIs has remained
largely unchanged since the initial
publication of the FAR in 1984. The
FAR coverage was adapted from an
appendix to the Defense Acquisition
Regulation, which dated back to the
1960s.

B. Origins of This Case

1. Changes in Government and
Industry. In recent years, a number of
trends in acquisition and industry have
led to the increased potential for OClIs,
including—

¢ Industry consolidation;

e Agencies’ growing reliance on
contractors for services, especially
where the contractor is tasked with
providing advice to the Government;
and

e The use of multiple-award task- and
delivery-order contracts, which permit
large amounts of work to be awarded
among a limited pool of contractors.

2. SARA Panel. In its 2007 report, the
Acquisition Advisory Panel (established
pursuant to section 1423 of the Services
Acquisition Reform Act of 2003) (SARA
Panel) concluded that the FAR does not
adequately address “the range of
possible conflicts that can arise in
modern Government contracting.” The
SARA Panel observed that the FAR
provides no detailed guidance to
contracting officers regarding how they
should detect and mitigate actual and
potential OCIs and called for improved
guidance, to possibly include a standard
OCI clause or set of clauses. See Report
of the Acquisition Advisory Panel
(January 2007), available at https://
www.acquisition.gov/comp/aap/

24102 GSA.pdf, at pp. 405407, 417,
422.

3. Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009.
Congress subsequently directed, in
Section 841 of the Duncan Hunter
National Defense Authorization Act for
Fiscal Year 2009 (Pub. L. 110-417), a
review of the conflicts of interest
provisions in the FAR. Section 841
required that appropriate revisions,
including contract clauses, be
developed as necessary, pursuant to that
review.

C. Evaluation of FAR Subpart 9.5

The Councils have worked with OFPP
and consulted with OGE to evaluate
FAR subpart 9.5. This evaluation was
informed, in part, by the following:

1. A review of recent case law and
opinions from the Government
Accountability Office (GAO) and Court
of Federal Claims (CoFC). Collectively,
this review indicated that, when

addressing OClIs, agencies do not always
perform adequate, case-by-case, fact-
specific analysis.

2. The findings of the SARA Panel,
which concluded that contracting
officers and agencies have encountered
difficulties implementing appropriate
OCI avoidance and mitigation measures.

3. Responses to a 2008 ANPR which
sought comment on whether the current
guidance on OCIs adequately addresses
the current needs of the acquisition
community or whether providing
standard provisions and/or clauses
might be beneficial. The ten
respondents to the ANPR offered a range
of views, from the complete rewrite of
FAR subpart 9.5, to maintaining the
current coverage largely as is. Several
respondents encouraged the Councils to
adopt already-existing agency-level
regulations, while two respondents
stated that the regulations should
consider providing Governmentwide
standard clauses that allow agencies to
add more stringent requirements, if
needed, on a procurement-specific
basis. One respondent suggested that
any change to FAR subpart 9.5 should
be consistent with existing case law on
OClIs, as developed by GAO and the
CoFC. Copies of all responses may be
obtained at http://www.regulations.gov.

4. Public comments provided in
response to Defense Federal Acquisition
Regulation Supplement (DFARS)
Proposed Rule 2009-D015, published in
the Federal Register on April 22, 2010
(see 75 FR 20954—20965). DFARS
Proposed Rule 2009-D015 was designed
to implement section 207 of the
Weapons System Acquisition Reform
Act of 2009 (WSARA) (Pub. L. 111-23),
which requires DoD to revise the
DFARS to provide uniform guidance
and tighten existing rules regarding
OCIs concerning major defense
acquisition programs. To implement
section 207 in the most effective manner
possible, DoD concluded that the basic
principles, policies, and practices
governing OCIs must be clearly
understood. DoD reviewed the FAR
coverage and issued the proposed rule
that clarified the prescribed general
rules and procedures for identifying,
evaluating, and resolving OCIs. As with
the ANPR, respondents to the DFARS
proposed rule provided a range of views
regarding the proposed coverage.

II. Overview

Based on their review, the Councils
and OFPP reached the following main
conclusions regarding OCls:
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A. Opportunity for Public Comment on
Two Alternative OCI Frameworks

Because the proposed DFARS rule
(2009-D015) not only addressed the
requirements of the WSARA but also
contained a comprehensive OCI
framework, the public now has a unique
opportunity to comment on two distinct
options for revising the regulatory
coverage on OClIs. To this end, this
proposed rule diverges substantially
from the framework presented in the
proposed DFARS rule, and we are
seeking specific feedback regarding
which course of action, or whether some
combination of the two, is preferable.

B. OCI Case Law

The fundamental approach provided
in the proposed DFARS rule is sound
and provides a regulatory framework
that thoroughly implements the
established OCI case law. However, the
fact that the OCI regulations are not
primarily based in statute means that
revisions to the regulations need not
conform with existing case law. Rather,
substantive departures from the case
law should be considered if such
changes will produce an OCI framework
that is clearer, easier to implement, and
better suited to protecting the interests
of the Government.

C. Similarities of Proposed FAR Rule to
Proposed DFARS Rule

Both this proposed FAR rule and the
proposed DFARS rule propose coverage
that recognizes the present-day
challenges faced by acquisition officials
in identifying and addressing OCIs in
the procurement of products and
services to satisfy agency requirements.
In particular, both this proposed rule
and the proposed DFARS framework—

1. Reorganize and move OCI coverage
to FAR part 3, so that OCIs are
addressed along with related issues,
namely other business practices and
personal conflicts of interest (on which
final coverage is pending under FAR
Case 2008-025);

2. Clarify key terms and provide more
detailed guidance regarding how
contracting officers should identify and
address OCIs while emphasizing that
each OCI case may be unique and
therefore must be approached with
thoughtful consideration;

3. Provide standard OCI clauses,
coupled with the opportunity for
contracting officers to tailor the clauses
as appropriate for particular
circumstances; and

4. Address unique policy issues and
contracting officer responsibilities
associated with OCIs arising in the
context of task- and delivery-order
contracts.

D. Differences Between Proposed FAR
Rule and Proposed DFARS Rule

The coverage in this proposed rule
differs from that provided by the
framework presented in the DFARS rule
by—

1. Providing an analysis of the risks
posed by OClIs, and the two types of
harm that can come from them, i.e.,—

¢ Harm to the integrity of the
competitive acquisition system; and

¢ Harm to the Government’s business
interests;

2. Recognizing that harm to the
integrity of the competitive acquisition
system affects not only the Government,
but also other vendors, in addition to
damaging the public trust in the
acquisition system. The risk of such
harm must be substantially reduced or
eliminated. In contrast, the risk of harm
to the Government’s business interests
may sometimes be assessed as an
acceptable performance risk;

3. Moving coverage of unequal access
to nonpublic information and the
requirement for resolving any resulting
unfair competitive advantage out of the
domain of OCIs and treating it
separately in FAR part 4. Competitive
integrity issues caused by unequal
access to nonpublic information are
often unrelated to OCIs. Therefore,
treating this topic independently will
allow for more targeted coverage that
properly addresses the specific concerns
involved in such cases; and

4. Adding broad coverage regarding
contractor access to nonpublic
information, to provide a more detailed
framework in which to address the topic
of unequal access to nonpublic
information.

III. Proposed OCI Coverage

The Councils propose the following
FAR coverage on OCls:

A. Placement of Coverage in the FAR

As noted above, OCIs are currently
addressed in FAR subpart 9.5, which
deals with contractor qualifications.
While the ability to provide impartial
advice and assistance is an important
qualification of a Government
contractor, the larger issues that
underlie efforts to identify and address
OClIs are more directly associated with
some of the business practices issues
discussed in FAR part 3. For this reason,
the Councils propose to relocate the
FAR coverage on OCIs from FAR
subpart 9.5 to a new FAR subpart 3.12.

B. Changes To Provide Greater Clarity of
Purpose and Policy

This proposed rule makes the
following changes to clarify OCI policy:

1. Definitions

a. Organizational Conflict of Interest.
The proposed FAR rule establishes a
clearer definition for “organizational
conflict of interest” (which is included
in FAR part 2 and applies throughout
the FAR). The definition of
“organizational conflict of interest” is
refined to reflect the two types of
situations that give rise to OCI concerns.

b. Address. The verb “address” is
defined in FAR subpart 3.12, for the
purposes of the subpart, to provide a
summary term for the various
approaches for dealing with the risks
and preventing the harms that may be
caused by OClISs; each of those
approaches is then explained in more
detail in FAR 3.1204.

c. Marketing consultant. In addition,
the existing definition of “marketing
consultant” in FAR subpart 9.5 is
removed as unnecessary because the
proposed coverage is expanded beyond
contracts for these entities.

2. Policy. Within the new policy
section at FAR 3.1203, the proposed
rule explains the harm OCIs can cause
and the actions the Government must
take to address the risks of such harm.
This involves an expanded discussion
of the two types of harm that OCIs cause
to the procurement system—harm to the
integrity of the competitive acquisition
process and harm to the Government’s
business interests.

a. Harm to the Integrity of the
Competitive Acquisition Process. In
cases where there is a risk of harm to the
integrity of a competitive acquisition
process, both the Government’s interests
and the public interest in fair
competitions are at risk. For this reason,
such risks must be eliminated to the
maximum extent possible. In the
extremely rare case that such a risk
cannot be eliminated, but award is
nonetheless necessary to meet the
Government’s needs, a waiver provision
that requires approval at the head of the
contracting activity level or above is
provided.

b. Harm to the Government’s Business
Interests. In cases where the potential
harm from an OCI threatens only the
Government’s business interests, it may
be appropriate to accept this potential
harm as a performance risk. Acceptance
of performance risk represents a novel
means of addressing OCIs and will often
only be appropriate after other steps to
reduce the risk have been taken, either
by the contractor (e.g., implementation
of a mitigation plan) or by the
Government (e.g., additional contract
management steps or oversight).
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C. Changes To Improve Policy
Implementation

This proposed rule assists contracting
officers in implementing the
Government’s OCI policy by amending
existing FAR coverage in two ways:
consolidating the contracting officer’s
responsibilities regarding OCIs; and
providing standard, but customizable,
solicitation provisions and contract
clauses related to OCIs.

1. Consolidated Discussion of
Contracting Officer Responsibilities.
This proposed rule creates a new
section FAR 3.1206 that provides a
consolidated discussion of contracting
officer responsibilities, including the
steps a contracting officer must take
during the different phases of an
acquisition to identify and address
OCIs.

e FAR section 3.1206-2 addresses
OCl-related responsibilities associated
with presolicitation activities and
requires the contracting officer to
determine whether an acquisition has
the potential to give rise to an OCI early
enough in the acquisition process to
include an appropriate provision in the
solicitation, if necessary.

¢ FAR section 3.1206-3 provides
guidance related to evaluating
information from the offeror and other
sources to determine if an OCI is present
during the evaluation phase and to then
address or waive any OCI before making
a contract award.

e FAR section 3.1206—4 addresses
OCl-related responsibilities associated
with contract award.

e FAR section 3.1206-5 addresses
task- and delivery-order contracts, and
requires the contracting officer to
consider OCIs both at the time of award
and at the time of issuance of each
order.

O For interagency acquisitions where
the ordering (customer) agency places
orders directly under another agency’s
contract (a “direct acquisition”), the
ordering agency would be responsible
for addressing OClIs.

O For interagency acquisitions where
the servicing agency performs
acquisition activities on the requesting
agency’s behalf (an “assisted
acquisition”), the interagency agreement
entered into between the servicing and
requesting agency to establish the terms
and conditions of the assisted
acquisition would need to identify
which party is responsible for carrying
out these responsibilities.

By providing a more complete
description of the steps involved in
addressing OCIs, the rule will better
equip contracting officers to identify
conflicts and work with contractors to

address them. This approach should
also help to address the criticism with
current FAR coverage that describing
OClIs only through examples misleads
contracting officers to believe that OCIs
do not exist in contract actions that do
not fall within the scope of an identified
example.

2. New Solicitation Provision and
Contract Clauses Related to OCIs. This
proposed rule contains a new
solicitation provision and three new
contract clauses related to OCls.
Existing FAR coverage anticipates
appropriate handling of OCI issues
through solicitation provisions and
contract clauses, but does not provide a
standard format (see FAR 9.507). The
Councils determined that it was
desirable to provide contracting officers
with standard language that can be used
or tailored as appropriate. The Councils
used the requirements currently in FAR
9.506 and 9.507 as the basis for the
proposed provision and clauses on OCI,
providing specific fill-ins the
contracting officer must complete, and
language that incorporates any
mitigation plan by reference.

The proposed solicitation provision
and clauses are as follows:

e FAR 52.203-XX, Notice of Potential
Organizational Conflict of Interest. This
provision—

O References the definition of
“organizational conflict of interest;”

O Provides notice to offerors that the
contracting officer has determined that
the nature of the work is such that OCIs
may result from contract performance;

© Requires an offeror to disclose all
relevant information regarding any OCI
(including active limitations on future
contracting), and to represent, to the
best of its knowledge and belief, that it
has disclosed all relevant information
regarding any OCI;

O Requires an offeror to explain the
actions it intends to use to address any
0CI, e.g., submit a mitigation plan if it
believes an OCI may exist or agree to a
limitation on future contracting; and

O Identifies the clauses that may be
included in the resultant contract,
depending upon the manner in which
the OCI is addressed (i.e., FAR 52.203—
YY or 52.203-YZ, described below);

e FAR 52.203-ZZ, Disclosure of
Organizational Conflict of Interest After
Contract Award. The Councils recognize
that events may occur during the
performance of a contract that give rise
to a new conflict, or that a conflict
might be discovered only after award
has been made. This clause, which is
included in solicitations and contracts
when the solicitation includes the
provision FAR 52.203-XX, Notice of
Potential Organizational Conflicts of

Interest, includes by reference the
definition of “organizational conflict of
interest” and requires the contractor to
make a prompt and full disclosure of
any new or newly discovered OCI.

e FAR 52.203-YY, Mitigation of
Organizational Conflicts of Interest. This
clause is generally intended to be used
when the contract may involve an OCI
that can be addressed by an acceptable
contractor-submitted mitigation plan
prior to contract award. The clause—

O Includes a reference to the
definition of “organizational conflict of
interest;”

O Incorporates the mitigation plan in
the contract;

O Addresses changes to the mitigation
plan;

O Addresses noncompliance with the
clause or with the mitigation plan; and
O Requires flowdown of the clause.

e FAR 52.203-YZ, Limitation of
Future Contracting. This clause is
intended for use when the contracting
officer decides to address a potential
conflict of interest through a limitation
on future contracting. The contracting
officer must fill in the nature of the
limitation on future contractor activities
and the length of any such limitation.

D. Other Remarks

In addition to the changes described
above, the Councils note the following
proposed coverage:

e This rule continues to apply to
contracts with both profit and non-profit
organizations (current FAR 9.502(a)).

o This rule does not exclude the
acquisition of commercial items,
including commercially available off-
the-shelf (COTS) items. This proposed
rule only requires use of the provision
and clauses in solicitations when the
contracting officer determines that the
work to be performed has the potential
to give rise to an OCIL Therefore, use in
acquisitions of commercial items,
especially COTS items, will probably
not be frequent. The Councils decided
that allowing this discretion to the
contracting officer is better than an
outright exclusion of applicability to
contracts for the acquisition of
commercial items.

o This rule applies to contract
modifications that add additional work.
The Councils recognize that contracting
officers may not be able to identify
conflicts arising from all future
modifications to a contract at the time
of contract award.

e This rule adds a requirement at
FAR 7.105(b)(18) to consider OCIs when
preparing acquisition plans.

IV. Access to Nonpublic Information

FAR subpart 9.5 and the GAO and
CoFC cases interpreting the subpart
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currently treat situations involving
contractors having an unfair competitive
advantage based on unequal access to
nonpublic information as OClIs.
However, the Councils recognized that
these situations do not actually involve
conflicts of interest at all, and may arise
from circumstances unrelated to
conflicts of interest, such as where a
former Government employee (who has
had access to competitively useful
nonpublic information) has been hired
by a vendor. Further, the Councils
observed that the methods available to
resolve situations involving unequal
access to information differ from those
available to address actual OCIs. For
these reasons, the Councils determined
that separating the coverage of unfair
competitive advantage based on unequal
access to nonpublic information from
the general coverage of OClIs is a
desirable outcome, as it will remove
some of the confusion often associated
with identifying and addressing OClIs.

In developing coverage to treat
situations involving unfair competitive
advantage based on unequal access to
information, the Councils recognized
that much of such access comes from
performance on other Government
contracts. Accordingly, if appropriate
contractual safeguards are established
prior to, or at the time of, such access,
the number of situations where unequal
access to information will taint a
competition can be minimized. For this
reason, this proposed rule provides a
new uniform Governmentwide policy
regarding the disclosure and protection
of nonpublic information to which
contractors may gain access during
contract performance. This coverage
provides substantial safeguards
designed to address some of the
concerns created by unequal access to
nonpublic information, while leaving it
to the contracting officer to determine,
for any given acquisition, whether the
protections are adequate, or if a
situation involving an unfair
competitive advantage remains to be
resolved. Because protection and release
of information are administrative
matters, this coverage has been placed
in FAR part 4.

The coverage provides—

¢ A definition of “nonpublic
information” to clearly identify the
scope of information covered;

e Coverage of contractor access to
nonpublic information during the
course of contract performance;

¢ Specific coverage for situations
involving unfair competitive advantage
based on unequal access to nonpublic
information; and

e Appropriate solicitation provisions
and contract clauses.

A. Definition

The definition of “nonpublic
information” provided by this proposed
rule includes information belonging to
either the Government or a third party
that is not generally made publicly
available, i.e., information that cannot
be released under the Freedom of
Information Act, or information for
which a determination has not yet been
made regarding ability to release.

B. Contractor Access to Nonpublic
Information

The SARA Panel recommended that
the Federal Acquisition Regulatory
(FAR) Council review existing rules and
regulations and, to the extent necessary,
create uniform, Governmentwide policy
and clauses dealing with protection of
nonpublic information. Additionally, a

recent GAO report, “Contractor Integrity:

Stronger Safeguards Needed for
Contractor Access to Sensitive
Information” (GAO-10-693),
recommended that OFPP act with the
FAR Council to provide more thorough
protections when contractors are
allowed access to sensitive information.
These recommendations, combined
with the need to provide preventive
protections in dealing with cases of
unfair competitive advantage based on
unequal access to information, have
prompted the Councils to develop the
coverage in this section.

Traditionally, the Government has
relied primarily on civil servants to
perform the functions that require
access to third-party contract
information and other information in
the Government’s possession that
requires protection from unauthorized
use and disclosure. However, in recent
years, the Government has significantly
increased its use of contractors to assist
in performing many such functions. In
addition, some agencies now utilize
contractors to perform research studies
that require the contractors to access
third-party information. With the
increasing need for contractor access to
nonpublic information, this rule seeks
to establish a uniform, and more
streamlined and efficient approach.

The Councils are proposing that
contractors should be contractually
obligated to protect all nonpublic
information to which they obtain access
by means of contract performance
(whether information from the
Government or a third party), with
certain exceptions (e.g., the information
was already in the contractor’s
possession) (see FAR 52.204-XX(c)).
Further, the Councils are proposing that
contractors should require all
employees who may access nonpublic

information to sign nondisclosure
agreements and that the obligations
arising from these agreements will be
enforceable by both the Government and
third-party information owners. By
implementing these protections as the
default position, the proposed approach
substantially enhances the protection
for third-party and Government
information provided by the FAR.

Many contracts of the type described
above involve not only multiple
subcontractors, but also many lower-tier
subcontracts. The current ad hoc
approach employed by Government
agencies for ensuring that all of these
contractors have properly executed
nondisclosure agreements among
themselves has resulted in the existence
of a substantial number of overlapping,
but not necessarily uniform,
agreements—and oftentimes confusion
and misunderstandings between the
Government and its contractors. The
Councils have determined that the
approach of requiring inclusion of an
“access” clause to protect information
disclosed to a contractor, and a “release’
clause to notify third-party information
owners of their rights when their
information is improperly used or
disclosed should provide thorough
protection while eliminating the need
for many interconnecting nondisclosure
agreements.

1. Access Clause. The first element of
this new approach is the proposed
Access clause at FAR 52.204—XX,
Access to Nonpublic Information. The
purpose of the Access clause is to
preclude contractors from using
Government or third-party information
for any purpose unrelated to contract
performance. This clause requires that
contractors receiving access to
nonpublic information must limit the
use of such nonpublic information to
the purposes specified in the contract,
safeguard the nonpublic information
from unauthorized outside disclosure,
and inform employees of their
obligations and obtain written
nondisclosure agreements consistent
with those obligations. The clause also
sets forth certain exceptions (relating to
the applicability of the contractor’s
obligations), but the exceptions do not
apply unless the contractor can
demonstrate to the contracting officer
that an exception is applicable.

The Access clause is subordinate to
all other contract clauses or
requirements that specifically address
the access, use, handling, or disclosure
of nonpublic information. If any
restrictions or authorizations in the
clause are inconsistent with any other
clause or requirement of the contract,

i
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the other clause or requirement takes
precedence.

This rule proposes, as the default
position, mandatory use of the Access
clause in solicitations and contracts
when contract performance may involve
contractor access to nonpublic
information. However, the prescription
allows agencies to provide otherwise in
their procedures. The Access clause is
prescribed on the same basis for use in
solicitations and contracts for the
acquisition of commercial items and in
simplified acquisitions.

2. Alternate to the Access Clause

a. Alternate I. Alternate I is prescribed
for use if the contracting officer
anticipates that there may be a need for
executing confidentiality agreements
between the contractor and one or more
third parties that have provided
nonpublic information to the
Government. This alternate requires the
contractor, if requested by the
contracting officer, to negotiate and sign
an agreement identical, in all material
respects, to the restrictions on use and
disclosure of nonpublic information in
the Access clause, with each entity that
has provided the Government nonpublic
information to which the contractor
must now have access to perform its
obligations under the contract.

b. Alternate II. Alternate II is for use
if the contracting officer anticipates that
the contractor may require access to a
third party’s facilities or nonpublic
information that is not in the
Government’s possession. This alternate
requires the contractor, if requested by
the contracting officer, to execute a
Government-approved agreement with
any party to whose facilities or
nonpublic information it is given access,
restricting the contractor’s use of the
nonpublic information to performance
of the contract.

3. Release Clause. The purpose of the
Release clause at FAR 52.204-YY,
Release of Nonpublic Information, is to
obtain the consent of the original
owners of third-party nonpublic
information for the Government to
release such information to those
contractors who need access to it for
purposes of contract performance and
who have signed up to the conditions of
the Access clause.

Unless agency procedures provide
otherwise, the contracting officer must
use the Release clauses in all
solicitations and contracts, including
solicitations and contracts for the
acquisition of commercial items and
below the simplified acquisition
threshold.

A solicitation provision at FAR
52.204-XY, Release of Nonpublic

Information, that provides similar
coverage is prescribed for all
solicitations.

C. Unequal Access to Nonpublic
Information

1. Policy. FAR section 4.402 addresses
situations in which access to nonpublic
information constitutes a risk to the
competitive integrity of the acquisition
process. It includes a policy section,
expressing the Government’s policy that
contracting officers must take action to
resolve situations where one or more
offerors hold an unfair competitive
advantage. The policy section also states
that disqualification of an offeror is the
least-favored approach and should only
be adopted if no other method of
resolution will adequately protect the
integrity of the competition.

2. General Principles. FAR subsection
4.402-3 contains general principles for
determining when access to nonpublic
information requires resolution.
Specifically, the access must be
Government-provided, the access must
be unequal (that is, not all of the
prospective offerors have access), the
information must be competitively
useful, and the competitive advantage
must be unfair.

3. Contracting Officer
Responsibilities. FAR subsection 4.402—
4 contains details covering contracting
officer responsibilities. This begins with
requirements to collect information
regarding unequal access to nonpublic
information, both from within the
Government and from offerors. If the
contracting officer becomes aware that
an offeror may have unequal access to
nonpublic information, the rule requires
that the contracting officer conduct an
analysis, consistent with the general
principles discussed above, to
determine whether resolution is
required. If resolution is not required,
the contracting officer simply
documents the file. If resolution is
required, the contracting officer must
take action consistent with the section
detailing appropriate resolution
techniques, which consist of
information sharing, mitigation through
the use of a firewall, or disqualification.

4. Solicitation Provision. FAR
subsection 4.402-5 prescribes a
solicitation provision, FAR 52.204-YZ,
Unequal Access to Nonpublic
Information, that requires offerors to
identify, early in the solicitation
process, whether it or any of its affiliates
possesses any nonpublic information
relevant to the solicitation and provided
by the Government. It also requires that
the contractor certify by submission of
its offer that, where a mitigation plan
involving a firewall is already in place

(addressing nonpublic information
relevant to the current competition), the
offeror knows of no breaches of that
firewall.

V. Solicitation of Public Comment

When commenting on the proposed
rule, respondents are encouraged to
offer their views on the following
questions:

A. Do the policy and associated
principles set forth in the proposed rule
provide an effective framework for
evaluating and addressing conflicts of
interest?

B. Is the definition of “organizational
conflict of interest” sufficiently
comprehensive to address all potential
forms of such conflicts?

C. Do the enumerated techniques for
addressing OCIs adequately address the
Government’s interests? Are any too
weak or overbroad? Are there other
techniques that should be addressed?

D. Does the rule adequately address
the potential conflicts that may arise for
companies that have both advisory and
production capabilities? What, if any,
improvements might be made?

E. Do the proposed solicitation
provisions and contract clauses
adequately implement the policy
framework set forth in the proposed
rule? For example, is a clause limiting
future contracting an operationally
feasible means of resolving a conflict?
Would it be beneficial and appropriate
for this information generally to be
made publicly available, such as
through a notice on FedBizOpps? Do the
solicitation provisions and contract
clauses afford sufficient flexibility to
help an agency meet its individual
needs regarding a prospective or actual
conflict?

F. Is there a need for additional
guidance to supplement the proposed
FAR coverage of OCIs (e.g., guidance
addressing the management of OCI
responsibilities)? If so, what points
should the guidance make?

G. Is the framework presented by this
proposed rule preferable to the
framework presented in the DFARS
Proposed Rule 2009-D015 published in
the Federal Register on April 22, 2010
(75 FR 20954-20965)7 Why or why not?
Would some hybrid of the two proposed
rules be preferable?

H. Does the proposed rule strike the
right balance between providing
detailed guidance for contracting
officers and allowing appropriate
flexibility for dealing with the variety of
forms that organizational conflicts of
interest take and the variety of
circumstances under which they arise?

Are there certain types of contracts, or
contracts for certain types of services,
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that warrant coverage that is more strict
than that provided by the proposed
rule?

VI. Executive Orders 12866 and 13563

This is a significant regulatory action
and, therefore, was subject to Office of
Management and Budget review under
Section 6(b) of Executive Order 12866,
Regulatory Planning and Review, dated
September 30, 1993. This rule is not a
major rule under 5 U.S.C. 804.

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, DoD, GSA, and NASA determined
that this rule is not excessively
burdensome on the public, and is
consistent with Section 841 of the
Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009,
which required a review of the FAR
coverage on OCls.

VII. Regulatory Flexibility Act

A. The proposed changes are not
expected to result in a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because—

1. The requirements of FAR subpart
3.12 do not differ from the burden
currently imposed on offerors and
contractors by FAR subpart 9.5 and the
requirements of subpart 3.12 are not
significantly burdensome. It is good
business practice to have procedures in
place to identify potential
organizational conflicts of interest and
to have prepared mitigation plans for
obvious conflicts. This proposed rule
has also reduced the potential burden
by—

a. Not including a certification
requirement; and

b. Providing for avoidance,
neutralization, or mitigation of
organizational conflicts or interest or,
under exceptional circumstances,
waiver of the requirement for resolution.

2. Unless the Access clause is used
with Alternate I or Alternate II, this
approach standardizes and simplifies
the current system of third-party
agreements envisioned by FAR 9.505—4.
Having each contractor implement
specific safeguards and procedures
should offer the same or better
protection for information belonging to
small business entities. Moreover, this
rule should ease the burden on most
small business entities by not requiring
them to enter multiple, interrelated
third-party agreements with numerous
service contractors. If the Access clause
is used with Alternate I or Alternate II,
then that is no more burdensome than

the current requirements of FAR 9.505—
4.

B. However, an Initial Regulatory
Flexibility Analysis has nevertheless
been prepared and is summarized as
follows:

This proposed rule implements
Section 841 of the Duncan Hunter
National Defense Authorization Act for
Fiscal Year 2009 (Pub. L. 110-417) by
providing revised regulatory coverage
on organizational conflicts of interest
(OClIs) and unequal access to
information. The rule also provides
additional coverage regarding contractor
access to nonpublic information, and
adds related provisions and clauses.

The objective of the rule is to help the
Government in identifying and
addressing circumstances in which a
Government contractor may be unable
to render impartial assistance or advice
to the Government or might have an
unfair competitive advantage based on
unequal access to information or prior
involvement in setting the ground rules
for an acquisition.

In recent years, a number of trends in
acquisition and industry have led to the
increased potential for OClIs,
including—

¢ Industry consolidation;

e Agencies’ growing reliance on
contractors for services, especially
where the contractor is tasked with
providing advice to the Government;
and

e The use of multiple-award task- and
delivery-order contracts, which permit
large amounts of work to be awarded
among a limited pool of contractors.

Section 841 of the Duncan Hunter
National Defense Authorization Act for
Fiscal Year 2009 (Pub. L. 110-417)
directed a review of the conflicts of
interest provisions in the FAR. Section
841 required that appropriate revisions,
including contract clauses, be
developed as necessary, pursuant to that
review.

Competitive integrity issues caused by
unequal access to nonpublic
information are often unrelated to OCls.
Therefore, treating this topic
independently will allow for more
targeted coverage that properly
addresses the specific concerns
involved in such cases; and including
broad coverage of contractor access to
nonpublic information will provide a
framework for the topic of unequal
access to nonpublic information.

An OCI is defined as a situation in
which a Government contract requires a
contractor to exercise judgment to assist
the Government in a matter (such as in
drafting specifications or assessing
another contractor’s proposal or
performance) and the contractor or its

affiliates have financial or other
interests at stake in the matter, so that

a reasonable person might have concern
that when performing work under the
contract, the contractor may be
improperly influenced by its own
interests rather than the best interests of
the Government; or a contractor could
be viewed as having an unfair
competitive advantage in an acquisition
as a result of having previously
performed work on a Government
contract, under circumstances such as
those just described, that put the
contractor in a position to influence the
acquisition. The circumstances that lead
to OClISs are most likely to occur in large
businesses that have diverse capacity to
provide both upfront advice and also a
capacity for production. Although a
small business might become involved
in OCIs through its affiliates, we
estimate that the proposed rules on OCIs
would not impact a significant number
of small entities. Furthermore, this rule
is not adding burdens relating to OCIs
that are beyond the current expectations
of FAR subpart 9.5. It is just providing
standard procedures and clauses, rather
than requiring each contracting officer
to craft unique provisions and clauses
appropriate to the situation.

With regard to contractor access to
information, the rule will impact
entities that have access to nonpublic
information in performance of a
Government contract. We estimate that
about half of the entities impacted will
be small entities (estimated at 25,000
small entities). Typical contracts that
may provide access to nonpublic
information include services contracts
such as professional, administrative, or
management support or special studies
and analyses. Furthermore, small
entities that are submitting offers to the
Government must inform the
Government, prior to submission of
offers, if they possess any nonpublic
information relevant to the current
solicitation (estimated at 5,750 small
entities).

This rule requires the following
projected reporting burdens for access to
information:

a. Provide copy of nondisclosure
agreement upon request (6,250
respondents x .5 hours per response =
3,125 hours).

b. Notify contracting officer of
violation (250 respondents x 4 hours per
response = 1,000 hours).

c. Notify contracting officer if access
information that should not have access
to (125 respondents x 1 hour per
response = 125 hours).

d. Explain in solicitation any unequal
access to nonpublic information (5,750
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respondents x 3 hours per response =
17,250).

e. Explain if firewall was not
implemented, or breached (rare) (10
respondent x 5 hours per response = 50
hours).

We estimate that the respondents will
be administrative employees earning
approximately $75 per hour (+ .3285
overhead).

This rule overlaps, with other Federal
rules: FAR Cases 2007-018, 2007-019,
2008-025, 2009-022, and 2009—-030;
and DFARS Case 2009-D015.

The Councils identified a significant
alternative that would accomplish the
objectives of the statute and the policies.
See the discussion in the rule preamble
about DFARS case 2009-D015.

DoD, GSA, and NASA invite
comments from small business concerns
and other interested parties on the
expected impact of this rule on small
entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by the rule in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 610
(FAR Case 2011-001), in
correspondence.

VIIIL Paperwork Reduction Act

The proposed changes to the FAR
impose a new information collection
requirement that requires the approval
of the Office of Management and Budget
under 44 U.S.C. chapter 35, et seq.
Under this proposed rule, an offeror
may be required to submit information
to identify an OCI and propose a
resolution, such as a mitigation plan
submitted by the offeror with its
proposal. While this requirement
existed informally since 1984 in FAR
subpart 9.5, it is only now being
formalized via the new contract
provision and clause at FAR 52.203-XX
and FAR 52.203-YY.

A. Annual Reporting Burden:

Public reporting burden for this
collection of information is estimated to
average approximately 4.6 hours per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

The annual reporting burden is
estimated as follows:

1. Organizational Conflicts of Interest.

Respondents: 30,930.

Responses per respondent: 1.0.

Total annual responses: 30,930.

Preparation hours per response: 6.96.

Total response burden hours: 215,273.

2. Contractor Access to Nonpublic
Information.

Respondents: 24,760.

Responses per respondent: 1.

Total annual responses: 24,760.

Preparation hours per response: 2.

Total response burden hours: 49,520.

3. Total.

Respondents: 55,690.

Responses per respondent: 1.

Total annual responses: 55,690.

Preparation hours per response:
4.755.

Total response burden hours: 264,793.

B. Request for Comments Regarding
Paperwork Burden

Submit comments, including
suggestions for reducing this burden,
not later than June 27, 2011 to: FAR
Desk Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
Regulatory Secretariat (MVCB), Attn:
Hada Flowers, 1275 First Street, NE.,
7th Floor, Washington, DC 20417.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and will have practical utility; whether
our estimate of the public burden of this
collection of information is accurate,
and based on valid assumptions and
methodology; ways to enhance the
quality, utility, and clarity of the
information to be collected; and ways in
which we can minimize the burden of
the collection of information on those
who are to respond, through the use of
appropriate technological collection
techniques or other forms of information
technology.

Requester may obtain a copy of the
supporting statement from the General
Services Administration, Regulatory
Secretariat (MVCB), 1275 First Street,
NE., 7th Floor, Washington, DC 20417.
Please cite OMB Control Number 9000—
0178, Organizational Conflicts of
Interest, in correspondence.

List of Subjects in 48 CFR Parts 2, 3, 4,
7,9,11,12, 13, 14, 15, 16, 18, 37, 42,
52, and 53

Government procurement.

Dated: April 13, 2011.
Millisa Gary,
Acting Director, Office of Governmentwide
Acquisition Policy.

Therefore, DoD, GSA, and NASA
propose amending 48 CFR parts 2, 3, 4,
7,9,11,12, 13, 14, 15, 16, 18, 37, 42,
52, and 53 as set forth below:

1. The authority citation for 48 CFR
parts 2,3,4,7,9,11, 12, 13, 14, 15, 16,
18, 37, 42, 52, and 53 continues to read
as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 2—DEFINITIONS OF WORDS
AND TERMS

2. Amend section 2.101 in paragraph
(b)(2) by—

a. Removing from paragraph (3) in the
definition “Advisory and assistance
services” “(see 9.505—1(b))”;

b. Adding, in alphabetical order, the
definition “Nonpublic information”; and

c. Revising “Organizational conflict of
interest.”

The added and revised text to read as
follows:

§2.101 Definitions.

* * * * *
(b) * ok %
(2) * *x %

Nonpublic information means any
Government or third-party information
that—

(1) Is exempt from disclosure under
the Freedom of Information Act (5
U.S.C. 552) or otherwise protected from
disclosure by statute, Executive order,
or regulation; or

(2) Has not been disseminated to the
general public, and the Government has
not yet determined whether the
information can or will be made
available to the public.

* * * * *

Organizational conflict of interest
means a situation in which—

(1) A Government contract requires a
contractor to exercise judgment to assist
the Government in a matter (such as in
drafting specifications or assessing
another contractor’s proposal or
performance) and the contractor or its
affiliates have financial or other
interests at stake in the matter, so that
a reasonable person might have concern
that when performing work under the
contract, the contractor may be
improperly influenced by its own
interests rather than the best interests of
the Government; or

(2) A contractor could have an unfair
competitive advantage in an acquisition
as a result of having performed work on
a Government contract, under
circumstances such as those described
in paragraph (1) of this definition, that
put the contractor in a position to

influence the acquisition.
* * * * *

PART 3—BUSINESS ETHICS AND
CONFLICTS OF INTEREST

3. Revise part 3 heading to read as set
forth above.

4. Revise section 3.000 to read as
follows:
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§3.000 Scope of part.

This part prescribes policies and
procedures for addressing issues
regarding business ethics and conflicts
of interest.

§3.603 [Amended]

5. Amend section 3.603 by removing
from paragraph (b) “subpart 9.5” and
adding “subpart 3.12” in its place.

6. Add subpart 3.12 to read as follows:

Subpart 3.12—Organizational Conflicts of
Interest

Sec.

3.1200
3.1201
3.1202

Scope of subpart.

Definition.

Applicability.

3.1203 Policy.

3.1204 Methods of addressing
organizational conflicts of interest.

3.1204-1 Avoidance.

3.1204-2 Limitation on future contracting
(neutralization).

3.1204-3 Mitigation.

3.1204—-4 Assessment that risk is
acceptable.

3.1205 Waiver.

3.1206 Contracting officer responsibilities.

3.1206-1 General.

3.1206—2 Pre-solicitation responsibilities.

3.1206-3 Addressing organizational
conflicts of interest during evaluation of
offers.

3.1206—4 Contract award.

3.1206-5 Issuance of task or delivery orders
or blank purchase agreement calls.
3.1207 Solicitation provision and contract

clauses.

Subpart 3.12—Organizational Conflicts
of Interest

§3.1200 Scope of subpart.

(a) This subpart prescribes policies
and procedures for identifying,
analyzing, and addressing
organizational conflicts of interest (as
defined in 2.101). It implements 41
U.S.C. 2304 and section 841(b)(2) of
Public Law 110—417.

(b) This subpart does not address
unequal access to nonpublic
information, which is addressed in
4.402.

§3.1201 Definition.

“To address,” as used in this subpart,
means to protect the integrity of the
competitive acquisition process, as well
as the Government’s business interests
(see 3.1203(a)(2)), by one or more of the
following methods:

(1) Avoidance.

(2) Neutralization through limitations
on future contracting.

(3) Mitigation of the risks involved.

(4) Assessment that the risk inherent
in the conflict is acceptable (either
without further action or in conjunction
with application of one or more of the
other methods listed in paragraphs (a)

through (c) of this definition). (See
3.1204.)

§3.1202 Applicability.

(a) This subpart—

(1) Applies to contracts and
subcontracts with both profit and
nonprofit organizations, including
nonprofit organizations created largely
or wholly with Government funds.
Contracts include task and delivery
orders and modifications that add work;
and

(2) Applies to the acquisition of
commercial items, including
commercially available off-the-shelf
items (see 12.301(d)(3)) if the
contracting officer determines that
contractor performance of the work may
give rise to an organizational conflict of
interest.

(b) Although this subpart applies to
every type of acquisition, organizational
conflicts of interest are more likely to
arise when at least one of the contracts
involved is for acquisition support
services or advisory and assistance
services.

(c) Application of this subpart is
independent of coverage concerning
unequal access to nonpublic
information (see 4.402). Contracting
officers must consider each issue
separately in determining whether steps
must be taken to protect the interests of
the Government.

(d) This subpart shall not be applied
in any manner that conflicts with an
agency-specific conflict of interest
statute.

§3.1203 Policy.

(a) The Government’s interests. It is
the Government’s policy to identify,
analyze, and address organizational
conflicts of interest that might otherwise
exist or arise in acquisitions in order to
maintain the public’s trust in the
integrity and fairness of the Federal
acquisition system. Organizational
conflicts of interest have the potential to
undermine the public’s trust in the
Federal acquisition system because they
can impair—

(1) The integrity of the competitive
acquisition process. The Government
has an interest in preserving its ability
to solicit competitive proposals and
affording prospective offerors an
opportunity to compete for Government
requirements on a level playing field. In
some cases, an organizational conflict of
interest will be accompanied by a risk
that the conflicted contractor will create
for itself, or obtain, whether
intentionally or not, an unfair advantage
in competing for a future Government
requirement. The result may be a
seriously flawed competition, which is

unacceptable in terms of good
governance, fairness, and maintenance
of the public trust; and

(2) The Government’s business
interests. As a steward of public funds,
the Government has an interest in
ensuring both that it acquires products
and services that provide the best value
to the Government and that the
contractor’s performance in fulfilling
the Government’s requirements is
consistent with contractual
expectations. In many cases, an
organizational conflict of interest will be
accompanied by a risk that the conflict
will affect the contractor’s judgment
during performance in a way that
degrades the value of its services to the
Government. This type of risk is most
likely to appear when the exercise of
judgment is a key aspect of the service
that the contractor will be providing.

(b) Addressing organizational
conflicts of interest. (1) Agencies must
examine and address organizational
conflicts of interest on a case-by-case
basis, because such conflicts arise in
various, and often unique, factual
settings. Contracting officers shall
consider both the specific facts and
circumstances of the contracting
situation and the nature and potential
extent of the risks associated with an
organizational conflict of interest when
determining what method or methods of
addressing the conflict will be
appropriate.

(2) If an organizational conflict of
interest is such that it risks impairing
the integrity of the competitive
acquisition process, then the contracting
officer must take action to substantially
reduce or eliminate this risk.

(3) If the only risk created by an
organizational conflict of interest is a
performance risk relating to the
Government’s business interests, then
the contracting officer has broad
discretion to select the appropriate
method for addressing the conflict,
including the discretion to conclude
that the Government can accept some or
all of the performance risk.

(c) Waiver. 1t is the policy of the
Government to minimize the use of
waivers of organizational conflicts of
interest. However, in exceptional
circumstances, the agency may grant a
waiver in accordance with 3.1205.

§3.1204 Methods of addressing
organizational conflicts of interest.

Organizational conflicts of interest
may be addressed by means of
avoidance, limitations on future
contracting, mitigation, or the
Government’s assessment that the risk
inherent in the conflict is acceptable. In
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some cases, a combination of methods
may be appropriate.

§3.1204-1 Avoidance.

Avoidance consists of Government
action taken in one acquisition that is
intended to prevent organizational
conflicts of interest from arising in that
acquisition or in a future acquisition. In
order to successfully implement an
avoidance strategy, the contracting
officer should work with the program
office or requiring activity early in the
acquisition process. Methods of
avoiding organizational conflicts of
interest include, but are not limited to,
the following:

(a) Drafting the statement of work to
exclude tasks that require contractors to
utilize subjective judgment. This
strategy may be used to avoid or prevent
organizational conflicts of interest both
in the instant contract and in future
acquisitions. Tasks requiring subjective
judgment include—

(1) Making recommendations;

(2) Providing analysis, evaluation,
planning, or studies; and

(3) Preparing statements of work or
other requirements and solicitation
documents.

(b) Requiring the contractor (and its
affiliates, as appropriate) to implement
structural barriers, internal corporate
controls, or both, in order to forestall
organizational conflicts of interest that
could arise because, for example, the
contractor will be participating in
preparing specifications or work
statements in the performance of the
immediate contract. This avoidance
method differs from mitigation in that it
is used to prevent organizational
conflicts of interest from arising in
future acquisitions, rather than
addressing organizational conflicts of
interest in the instant contract.

(c) Excluding an offeror or offerors
from participation in a procurement. (1)
Use of this method may be appropriate
when the contracting officer concludes
that—

(i) The offeror will have an unfair
advantage in the competition because of
its prior involvement (or an affiliate’s
prior involvement) in developing the
ground rules for the procurement; or

(ii) The risk that the offeror’s
judgment or objectivity in performing
the proposed work will be impaired
because the substance of the work has
the potential to affect other of the
offeror’s (or its affiliates’) current or
future activities or interests is more
significant than the Government is
willing to accept.

(2) This approach may be used only
if the contracting officer has determined
that no less restrictive method for

addressing the conflict will adequately
protect the Government’s interest. This
determination must be documented in
the contract file.

(3) Before excluding an offeror from
participation in a procurement on the
basis of an organizational conflict of
interest that arises because of work done
by an affiliate of the offeror (creating an
unfair competitive advantage), the
contracting officer shall identify and
analyze the corporate and business
relationship between the offeror and the
affiliate. The contracting officer’s efforts
should be directed toward
understanding the nature of the
relationship between the entities and
determining whether the risk associated
with the organizational conflict of
interest can be addressed through
mitigation (see 3.1204-3). The
contracting officer should, at a
minimum, examine whether—

(i) The offeror and affiliate are
controlled by a common corporate
headquarters;

(ii) The overall corporate organization
has established internal barriers, such as
corporate resolutions, management
agreements, or restrictions on personnel
transfers, that limit the flow of
information, personnel, and other
resources between the relevant entities;

(iii) The offeror and affiliates are
separate legal entities and are managed
by separate boards of directors;

(iv) The corporate organizati